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I N G V L A R I A non tantum be- 
*neficia,vcrum ctiam fummi gra- 
dushonoris, atc, incrcdibili tua 
lolum munificentia permoto , ad 
mcnondum tuorumnumerofa- 
mulorum afcriptum, nonmultis 
ab hinc menfibus delati, efficiunt,vtnedicam, dc 
pari pro tan tis in mc officijs,atque meritis referen- 
da gratia nunquam non cogitem$fed inanimo dju 
noetuquc voluam, qua rationc cxiguam faltem 
«liquam meae , quam tibi lurc dcbco, obfcruan- 
•tiac pra:bcam fignificationem 5 quod nifi prafta- 
<rem , ingratianimi< yitij labc mc coinquinatum 

* 2 habe- 
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haberem ; pfaelcrtim cum tirt fponte, vt antc 
commcmoruiu, pie, tibi nondum famulantem,. 
ijum potius ijmotum, nac noDilipubliciuirisci- 
tii|isji^icjnt$: [tcQorjs dignitate iii ha(J noftra- 
Kaucnnat. Ciuuace condccorandum exiflima- 
ucris . Quarc tam ingcnti tuorum mcntoium 
magnitudint ttbidcuindus,acriquadam, fiCin- 
fclta follicitudine intime torqucbar mecumip- 
fecogitans, quidnam aggredi, nccnon pcrfice- 
re fimulpollcm ,quod tibi gratum forcc. Huiu- 
fcemodi cogirationum fluchbusdiuexatus, norr 
nullas mcas clucubratiopes , imbecillisingenio- 
li mcr viribus confonas, recordatus ium , quas 
Raueiitix nrdieA Patfia; caufasVfpSfclicc defcri:- 
dcns , non modo quoudiana exercirationc com- 
probaui, lcd ctiaun diligcmi confiderationefum 
! corKcmplatus :p Has igitur, qualefainque finC, 
tibi Cardm. Ampliffime , ccnlui dicandas , quas 
breui conipendioin hunchbellum, dcvtiliSaP» 
uianointerdiftoinfcnptum , cocgi, 6Ccompi- 
l.iui , quapropter tc cnixe flagito, vc hocexile 
fitismunufculum, libenti* hilariqueanimoac- 
eipias^quaqucfolcsaHiufmodi tuorum clicntium 
opera y berwgnitate rcfpicere, hoc quoquetuis 
vbique patrocinijs dcfendcndum fufcipias$cu~ 

ius exiguitatem tua amplicudine augendam* 

cuius 
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cuiusobfcuritatcm tuo fplendorc iirurtrandam 
confido , quod fi forte tua amplitudine minus 
digne videbitur / feeam potius erga cc obferuan- 
tiam , quam muneris tenuitatem mtuearis obfe-* 
cr6 5 maiora pofthac fortafle , metibi poflicens 
aggrefTufum, mterimD O.M.oro, vt omnibus 
tuisoptatispleniffime refpondcat, atque diutff- 
fime Archicpi copumRauennatcnfem, diligen- 
tjflimum huiusouiliscuftQdem , conferuct. Fe- 
♦xviue,cx Vale* 
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A V T H O R 

Ad JLeftorem. 

tALD E fufpicor ( candtdtffme lettor ) 
ne tria practpue tn hoc weo Itbello ttbt pa- 
rtant altquam admtrattomm ,• Prtmum,^ 
quodomhts vtt/ttatts cxpertem eumfortaf 
fereputabis , cum iamprtdem alter , *pbe~ 
rtort dctlrtna refertus , ( mtht qutdem foU 
fama cogmtus ) hanc eandem matertam cbntinens , tnlucem 
edttusfucrtt ab ecccllenttfstmo D. Paulo Marchefio noftr* tem- 
peftatts l C. omntum gentium pr&conijs celcbrando , Deinde 
quod ego vno ab htnc anno tn lcgalts fapientta perttorum nume- 
rum relatus , rei tam graut , tam fubttit , tam difftctlt demque 
pertrxclatu > animum adtungere non dubttauerim . PosTrcmo 
tandem quod tot , tanttfque turisrerumomntum fientta gna* 
rilfimiS) in mea Patrta ruerfanttbus 3 hac , g/ matorts momen- 
tipertrablanda mn reliquerm ,• qu£ fane nullt ttbt crunt admi- 
rationifi mcnte fingulas fcienttaspercurrerts>in qutbus ttbt li- 
cebitvtdere , quamplurtmos eademdere grautffimorum uro- 
rum cxtaretraclatus, quos breuitatts , ergoftlentto prctereun- 
dos ducoquorum vetttgtjs snh*r*nsnonreputautqutdnoutde 
materta , ab altjs difcujfa>qutd ego prtuattm fententiam, in me- 
dtumafferre: quamuis autcm nuper ad gradum Doclorisfim 
euetlusy attamen in legali dtfctpttna arciter annorum viginti 
interuaOum fim ^verfatus > quaquc pr&fertim de hac materta, 
fiudto y labore y dtque afftdua meditatione fum afiecutus , eatn 
forenfibus caufis defendendts , vfu, expertentiaque cimproba- 

ui , alt- 
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w \ aliquandononnulld detrdhens, dliqudndo dddensmnnulld, 
prout experientid docebdr , <vel prout per tempus Itcebat j tan- 
demalijsnfquaqudm fic anteuertt, ut haceadem de re ( tux- 
td ingenijfui pcrfj>tcacitatem )*veltttamdc rcbus alijs , longe 
diffictltortbus ,fi ptacuertt tpfis, vbtrius, &* do&us agere, eofi 
que typtsmandare nequeanti mtln tamtn uereor augurari, 
dltquosfore,quinon erunt huncmeum, licetpcr extguum/tpus, 
pro ntbtlo penttus habituri , non dedtgna?itesaltqutda Doeldre 
dnniculo dtfcere . Hac bemgnifsime Utlor breutter dixt, ut om- 
nem admirattoms caufam ttbtduferam, non vtaltos doceam, 
nam optime noui , qudntd fit in^enij mettmbectllttds,fiqutdigt- 
turerudtte tra&atumbtc dgnoueris , tmmmaii Deogrdtt&tn* 
gentes erunt habenda\ j fiqutdcmxero mtnus compte , mtnufoe 
ferite fcrtptum deprehenderis , tdmthi rvniwttotribuendum 
etnfeds, ac perhumdniter corrtgds • Vdle • 
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€li Eccellcntiffimi Signori Capi dclI^Eccellcntiffimo Confegliodi 
Dieci infiaJctkti , hauuta fctle dalli Sigm.fi Rcformatori dello Stu- 
dtodi Padoapcr rclationchauutadal Keuetendo Padrc Inquifitor, 
& dal Circonfpctto Segretario del Senato <5iouan Marauigliajche 
trel iibto irrtrtolato traoratus dc vtili Saluiano intcrdt&o authoreflar 
tholomaro Scapucino Patritio Rauetinatcnfc l.V.D. nonii trouaco- . 
fe cotitraria allc Leggi» & edegno di Stampa, concedcmo iiccnza , 
chc pofli ciTcr ftampato in qucfta Citta . ' 
Da.dieio.Nouembns i6o&> 

• D. Maic' Antonio Erizzo £v 
D. Andrca Contarini gCapidcirEccellentif.Con/igltodcX. 
D.HicronimoCoiner & 

llluIlrifilmiConf.XSccrctariui 
Bartholomxus Cominus. 

Hcgiltrato nel libro aIl'officio eontra alla Biartema 1 cartc 10. rcrg* 
I c a u n cs F rancifcu s Ri ui us, om ci/ Coft» Bla fp h. 
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AC NOTABILIVM 
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, ,. m hoc TraUatu, 

DE VTILI SALVIANO 



■ 14 



INTERDICTO. 
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pofiu dctibntbus perfindtibus. 
ibtdcm nu.j. 
jtahfirfinslh vbicu»queddtur> 
tmrdt hypothecdyquditJ.nu.s. 
hb /. 

*Actto Seruidttd csi iudiciumpeti- 
tortum, qud/i.j.ttbro t.numc- 
ro y. 

^tddttio preb.wddcB hsredttdtiSj 
xbt qutSdgtt Salutdr.o i/itodt- 
cto ad bohd harcdis pe* defun- 
ctt obhgdtd.qudU \2.ttbro i.ntt* 
mcro +. 

i^fgcns Sdluitmo tmerdutorcpel- 
Lttur exie^ttor.e , quod rts fit 
mobtlts qudSitO.ts.td6/gj 
mcro t . 

Annnildto principdh , dnnuitdtur 

d\ quQ* 




CTIONEpcrfi- 
y ^nait fubldtdper , 
prjtfcrtpttoncm 
durdt tdmum 
hypoihccdrtd,q. 
2 f./tb.i.nu.j. 
Attio vttlts eird. rettd anexmcn- 
tc , an verbtS) i el ex tntcrprctd- 
ttonc dctur tbid.nu 2 . 
Aclio vtttts quod effeclum non dif- 
fert db aCitone dtrefld , tbtdcm 
num y. 

Atlio pcrfinalts non fcquiturfun- 
dipofcforem , qudst .+.itbro /. 
num 4. 

x^icuones rtdlcs dc dirceto fitnt op* 
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quoque hypotheca acee/foria. q. 

j fJth.JJtm.4t. 
Annua prxHatto , alia elt rcalis, 
alia perfonalis , quatt . ij J&* i . 
num.s. 

Anterioritas impedit immifsione 
inSaluiano interdtcto^ quali.i. 
Itb 2 nuA. . ! 

Antertoritas hypothec* alterius no 
cft admittcnda in Saluiano in- 
terdtcioquaJt.J libro 2 . nume - 
ro 4. 

Arttculi fant firmandi exnarra- 
tts in Ubelio, quafi.2j.lib. 1 .nn- 
mero 1 . 

AppeiUtio datur a Itquidatione , q. 

12 Iib.j.nu j. 
Appellatio admittitur inpoffejforio 

dt iure Canonico^quxji. 1 . Itb.j . 

nttm.i , 

Eliam qttoadejftctum fifpcnfi- 
num fubnu 2. 
jtppellatto di iure Ciuili prohihe- 
tur iaquohbct pofefforio.tbid. 
num.j. 

Et fit executio, non obfiante af- 

fetlatione.tbi wt.4 
Ni/J futt inhibitum iudtci ad 
quem^quit tuncextcuioej/ct a$ 
tentata donec adhibeatur cogni- 
tioibinu.$. 
K^fppiilatio etfi non dcturin pojfcf 
Jorio , datur tamcn ab emcrgen- 
tibus.quasiione 1 2 . Itbro j . nu- 
rnero 4. 

AjpciUtio in pofffforio prohibetur 
Jecundum Con/titntioticm Mar- 



chia\etiam quoad effe&umdc- 

uolutiuum ,ibi. num.O ,7 .Con- 

trariumjm.t. 
Appellatto datur inpofjeffortopro- 

ucntcnte ex contracJu,(icus ta- 

mcntn SaluianointcrdtcJo.q.4. 

ltb»j.nu.s 
Author dcbet tntimari ad effecJum 

habcndi regreffumde euicJione^ 

q.nMb.i. nu.r. 
Author compatensin iudicio ad dc 

fenfam admittitur ^uthoretn- 

uttOjnon tamen animonouandt. 

tbt.nu 2. 
Author Uudatus comparet in iudi- 

cio altcro de trtbustnodts.ibi.wo 

mero j, 

jtuthor laudatus none/icitandus 
ab aclore po/iquam comparuit 
in acJis ad defettfam Rei.tbi.nto- 
mcro /. 

^tw.bor laudatus poteft ad obtinen 
dam vicJoriam fubmimjirarc 
iura itt actis emptori ^vt euitet 
iudicium eutcttonis y ibi. nume- 
ro 7. 

AuthcntUa facramcnta pnherum 
deelaratnr. qujejt. 1 6 . Ub.2 .tm- 
mero 7. 

BOna emphyteutica veniunt in 
generalt obltgationc bono 
rum.quaH. 1 0. hbro 2. numc- 
ro 1.4. 

Bona 
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Rcrum N< 

Bona mphpenticamnveniuntm 

generaUobligattone^vbi <ft? rgm 
htbita dUendtio.etiam Utcftm- 

pto vocabulo^ ib'tnu.6. 
So*4 cmphytcutica *on veniu*t in 

generatt cbligatio*e bonorum , 

ibiprohtbeturhypothccari> & 

obhgartjbi.nu 7. 
Bona emphyteuttca vcniuntinge- 

neraU obttgatione bonornm /t ob 

Itgatus non habct aliab*na t tbi. 

num.%. 

Bon.t cmphytcutica vcniuntinge 
ncraliobltgattone bonorum y vbi 
adcH ftatutum, quodpofsint a 
ltc*ari tbi nu.p. 

Mona fiudalta *cc dlienari ,nec ob 
ligart poffunt.necveniunt snge 
ncralt obltgatione benorum y q. 
u.ltb.2 ntt.j. 

Bona harcdtsnonvcninntingenc- 
ralt obligationc bonorum.qud- 
fitonc 1 l.ltbrojccundo , nume- 

roc 

Bonahdredh an pofsint per defun- 
aumobUgariy tbtjaumereter- 

fio. 

C 



CAntela , vt non admittatnr 
exceptto^ 0ud aitds non de 
bctadmttti.qudfiiox.ltb. 

2.num.$. 
CdutcU t vt printconutniatnr de- 

kttor 9 qudtnpojfeJfor qud*** 



rtabilittm." 

Ubro2.nnmtr$j. 
Cautto ett prdftanda ptf A&+ 
rem in cafu fttccumbcntid fi in 
pojjcjforio ftccnbuerit poftcjfer, 
qttdttient p. Itbro fccundo , nn- 
mero $. 

Cejstonario ddtur vtiU Saiuianum 
$nterdictum t qua\Jt.iS.Ub.i tm- 
mero 2. 

Ce/sionon cst necejfaria interpri- 
mum, & jecundtim credt. **em, 
quoad ejjtctttm exctptendt, q.4. 
i1b.2nu.4u 

Cttatio efi necejfaria folnmmodo 
contra eum , quiprxtendtt tnte- 
rejfe principaUter tcmpore moti 
iudtctj t no fccundario^q 23 Itb. 
j.num.6. 

CUnfuia ( item reficerc) uis impor- 
tantta^qudfitone Jp.ttbro 1 .nu- 
mcro 2. 

CUttjuld faltttares , qud in Itbcllo 
ponuntur, multumoperanturtn 
matertapofiefiortj , wpetttoru\ 
q.2j.ltb.j.nu.6. 

ClaujuU Jatutdres , inlibdlo appo- 
Jttd t no* operantur regutdrtter 
vltracxprcjfafl.29. ttbro ijtu* 
mcro2. 

C/auJutd fatutares habent effectu, 
vtiudcx pojsit pronunttarcft- 
per non peiutt^tbu numero quar 
to. 

Cldufuld falntarts optramur , vt 
cenjcdtur tUcta vtdmtttor.tbi. 
nums 

Cidujutd conftiminibtl operdtur y 
*■ 2 vbi 
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^ conUitutartus nonprobat O^fi^f^taintervirum^vxoy 

conHitucntempofscdifsetempo- rem de dote recepta confttnte 

re conH'ttuti,qu4tJlione if.J>. /. matrimoniojmbet utmdonmo* 

num i. ^,-»' nis.ibi.nu.z. 

Claufuta confiituti operatur,yt pro Confisfio facta per maritum , con- 

bct tam contra jconftituentem^ fiante matrtmonio , fi cfi ntttla 

quam contra habcmcmcaufam velfimulata hypothcca quoque 

ab co.ibi.nu. 2 . bonorum rcdditur JJmul.it a. tbi. 

Concltiy 0 ItbcLlt in Saiuiano qtuii ■ ., num.j . 

tcr conctpiatur qu&,t 2 0 ttb.i. Confcsju idotisrecepufiita , con- 

num 4. Hantc ;natrimonio>vbt praccdit 

Conditio cx lcge qttjt datur fi/.js in inftrttmcntum dotate valet ctix 

UgiiimaeU pcrjbnalis^ tf. g.ltb. in praiudicium tcrty pofscfso- 

1 nnm.io. . ris Fatttt dttobus modis.tbt.nu* 

Co^ditio cx lege competti filu s in 4$.o'. 

le^Jtima,quajttone 9 ttbr. 1 .nu r Quomodo autcmprafumatur ne 

mcro |. ra,vtdetbi.nu 7. 

Cot. di i io cx legc dttur contra ter- Confejsio ftcta tn tnfirumcntofer 

ttum poJscJJb,cm > tbi. nume- vendttorcm^nocetjingularijitc- 

ro $ . ccfsori.q. 1 +.ltb 2 nu.j. 

Condaio potcii ttqnidari in pro- Compcnjatto poteft ctiam obuci m 

grcjsu tudtcij. quafi. 1 3 libro 1 . S.Uuiano tnterdicto. q.+.ltb. 2. 

nnm.s. num 2. 

Coudttio potcfi.uitta crcMtoris re- Compcnfatio fit ipfo iure >parte op- 

trotrah.'tu t , fcats in conduione ponentctbi nu.j . 

potcstatiut dcbtloriSyVclviriuf Compcnjaiio , vt tmpcdiat iudicikX 

quc ibt.nu, 4. Satutani, dcbet cjse liqttida. tbr. 

Condiuo in tegato nonretrotraht- Compenfatio .id nitutur aduerfus 

tttr tbt.au 7. inUrumcntttm turaium , ji fu- 

Corfifsio emptoris quando efive- perucmt fott contractttmdcbi- 

rtjimttts prxtudtcat cntcun.que, tt.ibi.num.6 '. 

q. 3 2 t/b. 1 ,nn. 4. (onsiitntio Acgydiana jtrohibens 

[onfejsi.i dotts rcccpta cofiante ma appeUationon in pofscfsorto rc- 

trimonio , non tenet ta prdtudi - , ctpit tnterprctaiionem pasjiuam 

cium terty pofsejsorts, ctiampo- deiurecommuni.q. 1 Jtb.j .nu- 

jienons x qn*>tto.n ^Ubmrne- mero S. 

roi, i CoHttttHtioAegidianafatisoper*-' 

tur> 
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RcrumNotabilium. 
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tur, dttm prohibendo appeltatto- teft amptins varurt , ibi. numc- 

Utm in pofseJfi*-io y / cdttctt nos ad ro f . 

term/nos iurts Ciutt/s. ibi.nu.9. Creditor non dicitur prtprie , qui 

ConJhtutioMarcbia tibroj cap.7. capit ex caufatucratiua.q.9 Itb. 

dccliratur Itbroj. quxst. so.nu 1 .nu'm.9. 

mero j.S. Credttor fub conditiont t non dicitnr 

Co//j ; ituth refcruans omnes cxcc- proprtc qtidjl \ ij.l/b.r.nu.i. 

ftto.% es in fint l/tts , non intelti- Crcdttor habens claufulam confii- 

gitur rejertureeas .qudnotorie tnti , dcbet txpertri remedto 

fiint impertinentcs, q.2.Itb.2. rccuperand.t pojfcsfonis. q. 15. 

num.g. Itb i.num 2 

Conji/tutio qui indttcit formam^ Credttor auocata rt per iudicium 

n,n dhitur fttperjltta. tbi. nu 9. Saluiant interdicli , potcd ajfn- 

Conjiituiio tcttitnrfolutione.q.22. merepctitortum, & poji canoni- 

itb.2 .nu 4. scitioncm cred/ti agere ad dtfrd 

Conltitutttm non libcrat confiitue dtoncm ptgnorts. q.f.tib.j • »u- 

tem a tradtttone facli.q .t$. itb. nttro <f. 

I .nu.7. Credttor qui cligit vnarn ac7ionc, 

Qmjiittitum non tott/tur fublata hj Jibitn atia pr*tudtcai:tbt.nume- 

pothecaria, q.22 nun/,9. l/b. 2. ro/. 

Con/uetudo, & (ijlus contra tus.no Cnd/tor finguto anno tcnetnrcx- 

foteft tntroduci a tudtctbusdc- htbere notulamfru&ttum debi- 

ptttattsad tus reddcndum.q. 1 0. tori.q.i 2 .1/b.j.nu.i . 

ttb.j .n/1.1 0. 

Credttor potcjt tn re vend/ta ftbi do D 
minittm rcjernare^qux:t .1 6. ti- 

broi.num.t. r\ Ecretum lM dicis contincns 

Creditor dtcttur targo modjpofsi- \ J Jummam vitra debttum^ 

dcrecrcditumtnjuodebttore q. dtcitnr Jpoltarc.q.i 1 ltb.j.nu.7 

17 ttb. i.nu.4 Dedaratto rcq/t/r/tur ex parte uxa 

Credtttr hibens plnres Infoltdum ris agentis ad dotem contra tcr- 

obttgatos ,fi prirno agit contra ttum pojjefiorem, vero vergentt 

vnum , non tamc» da/egatur , ' ad tnopiam, lccum ejfe rettttuth 

qnin con/ra alios tnde cxpcrix- ni dotis.q. .0 ttb .1 .nu.+. 

tu r y q, 1 s ttb.i.hit j. Dtffercntt* qua dantur inter Sab- 

Credn or pluritim rcmrn aliern.ut- utana ailionem , & Salutannm 

uefaclackc7ioncvnitfS)nonpQ- interdtctum , mtlttant inttr 

hypo- 
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Tndex 

hypothccariam. & Saiutanum y euiiJtone Ji per propriam enl- 
qvjjt.j.bb.ljnnm.y pam eadat k poftefitone rei, 

Domtntum debct prob.tr t in Sal- quxlitone 32. tibro /. nnme- 
utano intcrd/fiOy qttaft. 2%.U- ro t. 

bro t . numcro 3 . Contrarinm y Executio fententijt Ut£ ad fitue- 
num 4 . rcm vxoris non fufpeditur pro 

Dominium aliudcft , alia pofsef- pter ttquidattonem , faclam ob 
fio , quafitone j2.itbro 1 . nu- eaufam vergcntts ztrt ad tno- 
mero/. piam. 

Exccptio cxcufsionis requirttur 
E in atfione Serutana , qttdtt. y. 

lib.t.num 6 

Egidtana Coftitutio durat Exceptio non admittitur inSal- 
tam tn prima q tmm Jecun utano interdtito , qua rcquirit 

indjginem,quxjt. 1 . Itb. 2 . ntt- 
mero t . 

Exccptio non admittitur in pcftef 
Jbrto , qux conj.jiit tnfatto tbt. 
num.2. 



A 



da injiantta qna. U . 3 tib.JJm 
mero t. 

Aegidtana Conftitutio hct locum 
in Jccuda instaneiaqvado lat* 
fittt Jententia prin s adfattorcm 
Rei exinde reuoeatut ex eif Exceptto tlU dicitttr indigincm 
dem ailts ad fauorem acloris rcquircrc , qua naper ludtccm 
ibtnnm2. futt arbttratatbi.nu.j. 

jlcgtdiana non hxbct locum , vbi Exccptto qtt x tn turcconftfttt ,ad- 
exprefsc rettocatur prtma Jen- mittitur tn pojiejforto tbt. nu- 
tentia ad fauorem Rctprtns U mcro 4. 
tdjbi.num.j . Exceptio, qu£ constatpcr initru- 

Acgidtana non hibet locum vbi mentum dtctturcUrSyibi. nu- 
prtma fentcmta lata ad fiauo mero $. 
remReiy reuccaturex noutter Excepttoest admittenda in Sal- 
dcductts ibi. num. 4. utano fi est clara quamuis re- 

MmfhjtentM potcjt tus vfisfin- pltcatto ac7orts rcqutrat dijpn- 

t ativncSytbt. num.6. 
Exccptio domtnit Jt eft inproptu, 
ejr parata ^potest deduct tn iu- 
dtctts pofejforitSyqudftJ Jtb. 2 
num. 1 



ttusconjittttcrc in rc emphyten 
tica tn praiudicittm Juty ey hd 
redum , nonauicm Domt*>t di 
recJiy qunft. 1 0. ttbro 2 . nume 
roi 



Em/tor nen habct regrefium de MxcepttoDeminiitnnuiiSaluia- 

no , 
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no, non admittitur y ibircqui- 
rit indaginem ibi.num. 2 . 

Exctptio proprii dor/nnit nonpo 
trji attcgari a dcbttorc Jiitc ab 
eiu / a < de . vbi res injpecie 
fuit obltgau tbi.num.j. 

Exccptio fideicommtfsinon edmit 
titur tn Satuiano interdtUoJt- 
bro2.quaft.S.nt4.2, 

Exceptio fideicmsmifsi percutii 
domtntum , unde ob id reicitttr 
inpoffijforiojbi. num.4. 

Exeeptto quod res fit emphyteuti- 
ca t non admittitur in Saluiano 
interdtclo^lib. 2 .quaft. so.nu 
mero 2. 

Exccptio quod bona fnt propria 
haredts, habet tocumin Saluia 
nointerdtcJo Ub.i.quaH. 12. 
num. 2 . 

Exceptio dominij concerntt petito 
rium Itb. 2 .qufitone 1 4. nume 
ro 1. 

Exceptioiuris terty exctufiuape* 
nitusiuris a^cniisadmittitur 
etiam in poffejforto adipifcende 
ibi. num. 6. 

Exceptio nuititatis dtcitur concer 
nere petitorinm , ejr propterea 
non admittitttr in pofftfforto, 
lib.i.q. \6.nu. i. 

Exceptto conccrnes petttorium fi 
conJtat tn contintnti admitti- 
tur etiam in poJfeJforio y ibi.nu- 
mero\2. 

Mxceptis vfurartapranitatis , re- 
gularittr no» tmpedit txecutio 



nem contraclus lib. 2 . tsum. x . 
quaB.17. 
Exceptio vfuraria prauitatis, di- 
citur exceptio Iurisibi. numt* 
ro 2. 

EXceptio 1 furaria prauitatis ad- 
mittttur in Satuiano interdi- 
cJo ft non requtrat indaginem 
ibi.num 4. 

Exceptio cedendarum non obfiat 
ereditori agenti remedioutilis 
Saluiani lib. 2. quaftiont 1/. 
nttm. 1 . 

Exceptio cedcndarum, qua caufa 
tur inter crcdttorcm^dr fidciuf 
forem , proutnit ex contraclu^ 
fecus in ea , qua caufatur cum 
pofiejforeitb.2. quafiioneit. 
num. 2 . 

Mxccptio cedcndarum nonobfiat 
vxori , agenti contra tertium 
pro re^itutione fua dotis , etia 

fi rtnunctauit atys bonts mars- 
tt itb.z.q. 1 S.nrtm.j. 

'Exceptio excufsionisy dicitur de 
apictbusiurts.iib.2. quaft. 1 f. 
num 4. 

Exceptio excufsionis^debet opponi 

auteiinm conttfiatam jib. 2. 

q .20 nu.i. 
Exceptioy qua non debebat admit- 

tifitamefuit admifia ^prodcft 

q. i.tib.2.nu.i. 
Exceptio no» numcratapecunia 9 

vbi non poteU opponi y ea tamen 

probata reieuat , ibi. numt- 

roi. 

pxcc* 



BXjccpth fmuluionis proh>btta Extrcmum fecttndum quomod» 

opponi, ca mhtlominus dt dciU probctur in S aluiano inicrdi- 

iuuai ibi .numz. clo ttbroprtmo,qu*ftio.l $ Jtth 

Exccptio admtffacuclaufuU Jal- rnero o. 

no iurc tmpcrttnemittm qutd Muremum primnm tn Saluiano 

operaurtbi.nu a.& 7 • frobatur fer teJtts jngulares, 

Excutto qute /it vtgore Saluiarti libro jccur.do , qtustto.3 1 . n+> 

$Mt crdtclt tn rcpetiia Jit cttam mero 2 . 

in fmctibus maturatts , & a Exrremum prtmum in Spoliopro 

fotojcpar.uts , atqtre pojl Iudt- . batur pc* likllt vbUuomm 

ctum motrtmconJttmpitsU. 3. 'comrapofftjjorcs &pc Jcnun 

tj f.nu. f. ***** l j:a '" vliim* 

Excujno requiritur aiam in Sal num 4. 

ma.io tnierdichyi bt agtt z<xor Extremum fcundum prcbatttr 

prorcsiituttone dortum, vtro cxlt ttsjuSientauone tbi numc 

vcrgewc ad tnopu lib. x.q.t 0. ro 5 . 

9Hm j Extremum primum in Saiuiano 

Excu fsto b*be: locnm in rtttli Sal- probaturper cUujuUmconiti- 

uiano tmerdUh ttb.2.q.ip. tuttltbroprimo^ qu.tjt.iS. nu- 

nu-i.tontrartnmnu.Q. mero 3. . 
Excnftto opponttttr al.erodc dtto- 

busmodtijbt.nu.z. t F 
Excufsio dtciiur coacerncre peti- 

tortttm tbi.nu.s T"* Endum necexprefsemc ta- 

Excujfto rcjeruatur in petitorio \j cttcncc gcneraltter ntcjpe- 

luduioM num 6. cidtter obitgartpitcst ttb.z.q. 

Excujjio non habct locum in fum- 1 1 , mtm. 2 . 

m*r»sM num 7. fideiccmmtftarius anu fatfam ^ 

Excujjto habet tocHmihhjpothc- rejiuuttoncm non dntturierC 

cartatbt. num S. domi><ustjbroj>rimo qudjt. S. 

Expenf* nccejftri* ad colleffio- num ^. 

ncm frudunm non computan- fittus an dtcaturc*editor in lcgi- 

turtn fvricmltb. 3- q»<*jl> timaJbroprtmo>quaH .9 nu- 

mtm +. mer$2. 

Aequalttas tn iudtctjs eji ferttan- Eibus an hjbcat bonapatris obli- 

dujtbro tertio, quxH 10. 6. nu- gatapro Jitd lcgittma ibid nu- 

tncrtj. mcrtS. 

Fru- 
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Fru&us feudt obltgart , & ptgno- Fundus dotalss *d hoc , vt ctnfts- 

rartpojsunt.ltb.i.quaji.i Mi* tmuur, duorequirunt*rJui.\. 

mero j. qudft.u.num.j. 
Tru&m fatta cvnduftore inrek 

debttore tocata , non poffum 

auocari pcr hypothecartam a 

creditore Y Itb. 2 .quAst . / 3 •** u 

mcro 

Fruftus sn Saluiano tnterdtfto 
veniunt in condemnationem a 
dte litis conteftatjt Itb. j.qu./. 
num.i. 

Fruftus non petiti^veniunt etiam 
poft tttts contefiatsonem^ ibid. 
mim.j. 

Fruftas qut debentur iure aftio 
nts pojjant peti de per fe , etiam 
p$H latam fententiamtbid. nu 
mero 4. 

FrucJuum defcripto cum Jiat ad Hypotheca non <onfifti/snrepro- 
facitiorem probafienem , debet prea itbro primo^qua fttone 1 6 . 



GEnitiuum importat domi- 
nium , (jr poftefsiouem fe- 
cundum fubieftam matertam^ 
Ub.j. quxft.j. nt*m.+. 



H 



HT potheca tacita non induci- 
tur a iege^ nifi exprejsc ca- 
ueaturjtbro primo^uaft.p .nu 
mero6. 



concedt, ibtdem y numerojex- 
to. 

Fruftus perctptiin Saluiano in- 
terdtfto , rcgularit&r eompu- 
tantur in fortem lib.j.quaji. 8 
num. 1 . 

Fruftus , non folum perceptiper 
creduorem in Saiutano exte- 
nuant fortem^ fed etiam qui 



num.2. 

Hypothecaria anrenor, quam ha- 
bee cejsionarius ab harede de- 
funfti pro Jiiocreditoin bonis 
defunfti.no extinguttur ettam 
quodhares adiuerte haredita- 
tem cum bencjicto legis , & im- 
uentarijjtb. i .quaJi.S .num.j. 
declarajvt ibi. 



tercipi potueruntjbid.numero Hypothecaria antertor , quam ha- 



Jicundo , faiitt numero ter* 
tio. 

Fruftuspercepti ex meltorattoni- 
bus non computantur injortem 
tbtd.num.^. , % 



bet hares pro fuo credtto tn bo< 
mis defunfti , exttnguitur Js 
no» Jit adita haredttas ctim 
benejtcioiegis, & inuentary\ 
ibid.num.f. 



lnaex 



» ■ 



Hypothecaria dicitur ludicium Imperutor Gordisnus introduxit 
petitorinm , & admittit cogno- Salutanum Imcrdtclum , nom 
tiencm vaUditatis crediti y quod J$lum ad fauorem Ucatoris , fed 
non acciditin Saluianojtb. i. etiam ad fauorem altcriuscre- 
q.j %.nu.^. dttorisjtb. l . quxst.i i . nume- 

Hypotheca non dtcitur alicnatio ro'i. 

Itbro fecundo, qu&H. to. nu- Interditfum plurtbus refpcffibus 
mero $. dicitur libro prtmo,quaff. i *nu 

Hyposhcca non habet locum in pi . * mcro 2 . 

cunia , bona fide confumpta lib. Interditta omnia funt pofi tjforia? 
2.q.t j.num.j. vel quafi tktd num. j. 

Hypothccaria aftio datur in foli Interdttta omnta funt perfondm 
' d'im adomntno bona dcbttoris. in rem Jcrtptajtbro 1 .qutft .4. 
Itbro fecundo , quast. 1 5 . nume num. 

r 0 2 . Iudex dcbet , quantum pote ft , re- 

Hyporhccari.tfi refeluitur, refolui . pellere vfurarsosU. 2. quafi. 1 7 

tttr quoqueconfii/utumjtb.i. num %. 

qttafi. 2 2 .num. 1 . luramentum decifiuum delatum 

Hypothccariacfi accefiorUadper- debttori,quod fatisfcccrtt dcbi- 

fonatcmJbi.num.j. tu , non folu tolUt obUgattonem 

Hypotbccaria fublata.nontoUttur princtpaiem , fcd ettam hypo- 

confittutum jbt.num.f. thccartam lm. 2 .quttf. 5 .nume 

roj. 

I I uramentum nv fupplet defdum 

Jormxk ,:a tft£> requifitdincon 

IDentitas reiefi probanda jm traUthussmhornmUb.%.q.\4 
Sahtano inurdtttoltb.t.q j 5 num. 6. 
„ U m. 1 0 . luramentum n$n Ug*t tertium^ 

Jgnorantia , vt prabeat refiitutio- tbtd num.S. 

nem aducrjus prdfcripttonem^ Iuramcntum fuppUtorium dcfer- 
qualts efic dcbcat.ttb. i.qu.ju Utr etiam w canf/s magni mo- 
„ nM t j % \: menttjmro 1 . qua/ttoufj fcftf 

Ignorantia non probatur Iuramcn mero+. 

to . adeffednm ubttnendi refti- lus compeuns me^dckjlori,non di 
tufioncm in intcgrum tbtd. nu- cttur mtht qunjttum donec non 
mcro S. est in proprta perjona rad<cs- 

tum y 
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tum> Ubr0primo 3 qu£ft.i7.n» vnaquaquty & tn fingulisrt- 
mtrij. busjtb.t.quaft. 9. num. 7. . 

lus/nre dicitur habert nonfotum Ltgitima y & TrebetUanica fi 
qui habet iure profrio , jedetOf perat debitum contracJum per 
qu/ habet rejpedu al/cutusiu- haredemgrauatum , poteft tse- 
r/s, t/broj. qualt/ont p. xume-. trahidt /tdticommiffo, & obli- 
ro*. gari y Ubro ftcundo , qnaft. /. 

Ius offtrrtndt habet tocum in Sd- num.j. 

utano interditto ltb.2.qt/af/.j. Lexmagis fauetfiltjsiniegitima t \ 

quamiegatarysUb.s.quafLo. 
IuSofjtridi habetetiamlocumad- nstm.t. 

mtrfus credttorem antertorem Lex,vt fttndus.ffcomu. dtutdno 
ibtd.num.2. hubet locum in fummarus, 

Iusofferendt habei locum exparte ttbroprtmo, quaHtone 22. nu- 
poftejfotts , / vult , ahas tnm- mero <T. 
tu> non cogitur offirt num. j. Ltx fina. C.fimasor. fac. ratum 

hab. an proctdat in dolo prafum 
Iusofftrtndtptrimitiuscrcditoris pto , Itbrofecundo > qualt. ts. 
a quocunqutfutrit dcdttfium, mtm. to. 
ibi. num. 4. Ltx 2 . C. dt Pigno. dtclaratur It- 

lus offtrtnds durat, t/iam lataftn broftcundo , quaHtont 2 0 .ptr 

tentia.tbs.num>s* totum , . 

lusofferendiduratperpetuo, vbi Lexneque pignus.ff.de reg.Iur.U- 
deducitur i» iudtei* ptr mo- broprimo t qu*Jttane8.num.(f. 
dum exciptendt. ibtdem nume- dectararur . 

Libttiusvt fitperjecJus, triarc- 
IUS ttrtif , an in pofttftorio ad~ quirttJ/broprimo,quajiione 20 
mittatur t & quomodoconfidert nttm. t . 
tur Itbra 2 . qunitione 7 • »ume - Libcitus in vtiU Satuiano quid de- 
"J. btat narrare>ibidtm> numt- 

ro2. 

A UbtttusSatuianimttrdicJiinquo 

deffirat ab hypothtcarUtbt. nu 
meroj. 

LMgitima non tsl debitafiU* Libettusfinon elt reftriaus fulti- 
tn vna n tantum , jedin netur virtnte claujularum 5 U- 

b 2 bro 
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br$prim$i <j*djfione 21. m- 

mero vltimo . 
Jjbetli forma qualis effc dcbeat m 

hoc remedio tbtd. ntim. 
Lihellus , nec Ittis conteHatio , rc- 

quiritur contra ncgantem pof 

Jtderc ttbro prtmo , qudjlto.xf. 

numt. z. iw •« 

Liber a/timi non probat rtgvUr/ 



u v 



M 



Jndatum de manutt- 
nendo debet dar/rco y 
Hattm cjucd prima 
fcntcntia, contra eum lata r 
fuit reuocdtd i/bro s> qudsl. t. 
nnmd. x 



ter contra terttum , nec poficf ^Mandatttm de mantttcnerdo dd- 



ftonc nec domtntum ttb . 1 . q. 23 
num.i. 

Ltber dftimi^ & ft nonprobet ccn- 
tratertium, ftcit tamenpra- 
fumfti$ntm , & transfert onus 
probandt tn alium ibtdcm , nu» 
mero 2 . 

Liber dsttmi facit magnam prd- 
fumpttonem , ibi celebratus. 



tur ettam tn c*uJa$ppellatio~ 
nts ibt.num.j. 
CMclioramcnta^ qui a/tcgatprobd 
rciencturquajliont dA.. ttb. 2. 
num.\. 

Me/ioramentd Jufii/tcare nonji- 
lum oportct^fcdettam rem tan- 
ti futfic meltoratam tbtd. \ 
mero2. 



foiu/t onerd in Itbro dcfcr/ptd y Mcltoramenta plur/bus modis iu- 
tbt.num. /. slificantur^ ibt.num.j. 

Liber djhmi non probat primum UWe/tordmentd debent reficii//i y 
txtremum in Salu/ano tntcrdi- • qui emit rem altj obltgatam fi 
&o tbid.mtm. 4. euincaturtbtdcm numero quar 

Liber dsiimi tamo magis probat, to . 

vb/ res amotafutt ab vno^ & po Meltoramentd an tmpediant im- 
f/td ad altttm tbtdem numero mijjtoncmtn Saiu/anp Interde 
qtttnto . clo tbi.num. / . 

Ltbcraito reltcla d tefidtore de om Mcltordmentd Junt in primis re- 
nibus Jittsdcbttortbus, nortcom fctendd ft ttd per Jcntentiam 
prehcndtt ettrn , qut realt acJto- extittt dectaratum tbidtm nu- 
nt potcji conucntrt libro Jecun- mcro 0. 
do , quasttone 2j. numero fex- ^Mcltoramcnta compcfanda funt 
to . cum JrucJtbus Post tttem con- 

ttHdtam percepttSy/btd.nume- 
*.\\ r§7. 

Mclio- 
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Metioramenta fic7a in re emphi- dcfiuclibus rciqttstft. i o Mb. ? 

teuticaper debitorem ventunt num.4. 

in gcnerali obligattone bono- Nomen debitoris mcivenit ingc- 

rum^ qusttionc g.l/bro j.nu- nerati obl/gatsonc bonorum , 

mcr 0 1 . quaftione 1 7 . libro primo > nu- 

{JHct/oramcnta fiftainre cmphi mero t. 

teuticanon dc uoluuntur , fcd Negans pofsidcre non auditttr 

tranfcunt ad quojcunquekare etiam quod dicat hodtc con- 

dcs extrancos ib/dcm nume- ftat, hodte agatur ibidem nn- 

roz. mcro 5* . 

Ncc compcnfantur cum fiuttibus. Nominatio Dominiin iudicio dif- 

ibt.nnm s . firt a laudatione Aut horis^quax 

Ntfi culpa emphiteuta resfii/set fttonc 2+. Itbro primo, numc- 

dcuoluta^tbtd. numeroquarto. ro 1. 

kMcltoramcma fitta/n rc emphi Nom/natio pojfeforis liberatcon- 

teut/cad/cuntur tpfiusemphi uentum ab tnftantia Jud/cy y 

teutxtbid num.$. tbtnum.i. 

Utt/xturaquomodo inducaturin Nomtnatio admittitur etiam in 

pofcjfono quaftione 4 lib.s.nu adtontbuspcrfonattbus , tb/d. 

mero6. niim.s. 

iMora non purgatur ubi cJl d/es, NomtnattO rcijcitur auando fit 

& pjtna tn conuenttonaltbus , pcr Calumniam , tbtdcm 3 nu- 

qud Jtone 2 7 libro fccundo^ nu mcro 4. 

mero 1 Nominatio non admittitur vbi 

iMora purgatur in praparatorifs quis conucnttur ex proprio do- 

Judtctf tbid. numcro fcc undo . lo f ibt. num. <: . 

Mora purgatur de aquttate cano Nomtnatio non admittitutin /V- 

nonica> ibtdem, numeroter- dtcio,vbs quisfeiudicioobtulit 

tic. tbid.nu. f. 

Mora non purgatur vbifuttgerni- jfuttftas no tmpcdit executtonem 

natatbtd.num. 4. contrafius,qudft. 16. ttbr*2. 

num.i. ^ 

N Nullstas nonpoteft attcgari 4 Ter 

tio,tbtdcm y numcro tertio y fil- 

Atura Satuiani intcrdiifi tit num. decimottrtio , dcc tm+> 

ctt ea y vt cred/tor fattsftat quarto 3 & dccimoquinto . 

Nulli- 



N 



InJex 



Nu/litas de qus conftat inconti- 
nertu nrnnquamccnfetttrexcln 
fic.ibi nn.+. 

Nullitas poteft alltgari a T trtio 
no objiante rattficatione afins 
nullitcr gcHiyfirattJicatio Jub- 
ftqnuta ftt foH ius quafitum y 
ibt.nu.p. 

Ntdlitas dedufta permodumex- 
cipiendt tmptdtt tudicium Sal- 
utani fi dc ea conftat inconttne- 
tijbi.nn.i j. 



o 



OPinio Modcrnorttm in tra- 
da.de Saluttnoconfuta- 
tnr , qujttt. 4 mtmcro 2 . 
libro r. 

Obltgatio rei fubieft* fideicom- 
mijfo cft nulla tpfo iurc 3 quaft. 
pjtb.2.nu.i. 

Obligatio bonorum baredis facJa 
pcrdefunClum fnHinctnrJt no 
fitit adtta hareditas cum be- 
neftciOy l. &inutntartj^ q.. j 2. 
itb.j.num.j. 

Obligatio non oritur ex contracJn 
yfurario ncc atfio>qujtft. i/M- 
bnj.num./ 9 . 



P 



PAtcr eft obltgatns darclegi- 
timam filio^quaft. S.lib. 1 . 
num.^. 

Pactum dt ron ptttndo tollit hy- 
poihccariam,qttdft. $. Itbro 2. 
num.2. 

Pecunia , qujt cxtat ptntsdcbito- 
re dcbttoris mci potcft auocari 
per Saluianum tnterdictum , 
q. 13. ItbrofecuhdOjnum. ter- 
tto. 

Parnajeg ftnal ffdtrtivtnd. ba- 
bet locum ettam contra cum y 
qui dtat posfdere nominc al- 
teritts fi de mcndacto conttincA- 
tur , quaiiione 26. Itbro 1 ,nn- 
mero 6. 

Poena dtcta leg.ftnal. habct locum 
nedum contra ncgantcm posfi 
dtrtjed ttiam contra reniten- 
tcm refpondcrejbi. nttmcro Je- 
ptimo. 

Pccna dicts leg.final. non folum 
habet locum inpetitorio, <ve- 
rumtttam in poftejjoriojbi.nn- 
mero S. 

Poena dtcta lcg.final. habet locum 
Jiue reus ncget antelitcmcon- 
tejlatamfiuepoft, ibt. numer* 
nono. 

Poena dictx lcg. non babethcttm 

fi 
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fiver} reus non posfidcdtjbi. ibi. numero tertio. 

num i o . Prdfcrtptto objiat a^cnti remedio 

fetitorium poteft cumulari cum vtiiis Saiitiani t qttdft .2 1 .ltb.% 

pofiijforto , & ferri fcntentU nnm.i. 

fuper Jolo pojfejfurio , qttdHio Prdfcr/ptio an concernat petito- 

nen. itbro prtmo,numcro fri • rium^vei pofiscjsorium^bi.nn- 

mo. mcro 2 . 

Pojfesito prcbatur vere , velficte, Prdficriptio admitfitur in pojsefi 

quajttone 3 1 . ltb>oprimo , nu - ferqs etiam qnod concernat pe~ 

rncro 1 . titori f im ibi.nu 3. 

Pojfcfisioprobatnr perteHesftngu Ptdfiriptto non currit aduerfus 

lares tn acttbusfiuccesfiuis y ibi. eum y qui vel aliquo iuris tmpe- 

num.3. dimento agerc non potuit^ vei' 

Poffcjjbrittm poteft tcrminari de alttertmpcdttusftit.tbi.nume 

perfe quamuis adfit commif rop. 

fioy vt fiuper pctttotio quoque Prdfiriptio nonobUat creditori 

procedatur , itbro 1 .qttdfi.2 / . agenti remedio Saluianiftha • 

mtm 2 . beat ciaufiula conftituti.qudH. 

fojfijfor non poteH inficiaripof 22 Mb. 2. 

Jesfionem babttam a fiuo Au- Prafcriptio Hdttttariacomprehcn' 

thore ftcut poteft injictart do dtt etiam crcdttorem hypothe- 

minium,qu4Hione 2 S.ltbro 1 . carium , quajltone 23. Itbro 2 . 

num.i^. num.2. 

Pojfcjftr qui habet catifiamacon- Prafiriptio fiemel interrupta con- 

Httuente non dtcitur iertius, tra debttorem cenfetur etiam 

ibi num S. intcrrupta refpeclu vttiij d- 

In remed < s poffe(Jorjjs is obtinet ttiomsjbt.numcroJecundo , & 

qui probat dcbita requtjttd^ fieptimo. 

qudftto&e 3 3- itbro primo , nu- Probationcs mcliores , &fortiores 

mero j. requiruntnrtnactioneSeruia- 

Fofitioni auis non tenetur refpon- naquam in Saluiano y quaft.j. 

dfre vbi fnendo , vcl ncgando lib .i.nn.s. 

fibt pwudtctt. quaH. 32 . itb. Probatio plena requiritur inpofi 

utum*. fefsoriopienario,quxH.3oMb. 

Tofitioni conccrnenti domininm i.num.s* 

omptar refpondcre non ttnetur Probationes qudfiunt in procefi 

J* 
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Index 

fi dccUr.mtrncntemltbcUan- uitinrc, quafthne U.libroJ. 
tts, quajitone ii.l/brot.nn- num.]. 
mer o s , Rcmcdia contraria cocurrunt ort- 

Probanda funt duocxtrcmainre gintfcd non exercitio & cle- 
medio vtitit Saluunt.q.j s M- tolluntur,qu*ft. i 5 .nu- 

broi.nu.j. • mcro ^ itb.J. 

Probatio lcuts , & prafumpta fifi Remedta contrarta non pofunt tn 
ficttin his.qua vcniunt tnci- uicemcumuUri,tbtd/c7aqitx- 
dcntcr in iudicio s ibi.numcro Jlionc t s numero quarto > //- 
fcxto. hroi. 
Probans cxtrcma in rcmcd/o tn- Rcmcd/um adipifcendx , & recu- 
tentatoobtincrc dtbctfinonre perandx d/ucrf/s refpecl/bus 
fdUtur aiiqua lcg/t/rna cxce- poffuntfimui concurrcre , ibtd. 
ptieue t qu£ft.sjj/br0fr/mo> nttm.6. 
num.j . Rcmed/um leg.finai. C.de acquir. 

Prxfumft/onem qtt/ habct profc fojscjfi non ccnfetur intcnta- 
tramfertomsfrobandtinad- tumper ilUmcUufulamtnU- 
uerfarinm.quxft jj Mb. i Jtu- beUopofitam , ( pcttt ius, & iu- 
mcros. siitiamfieri,ejr adminiHrari) 

quaft.jJ.Ub.i .ttu.i .Contra- 
riumjtum.7 . 
& Rcmed/um pro aclore , ne admit- 

tat Au:horem iaudatum tn iu- 
dtciofluxftionejj. Itbro i .nu- 

RAtificatio introdutta ab ho rncrc x. 

mine non trahetur retro Rcmcdtaduo prodita funt contra 
prout ex tunc in frxindicium negantcmfofsidcrc, quxft.J 6 . 
tcrttf ,fed prout ex nunc , qux l/b.i.nu. i 

sl/one 1 6.1/bro fecundo, nume- Remedium ad fecur> cmendum , 
r$ j j . quxjiione 6. l/brofccundo , nn- 

Rcddcre rationem tenetur quicun mcroj. 

quc prxeft altcnis rebus , qux- Remed/um.ieg.finai. Qd* acquir. 
fttone i J . Ubro tertio , numcro pojfcff duratper annos jo.qux 
tertio. tttonc jjMbro fccundo^ nume 

jlei uendtcat/o competit credito- roio. 

ri , qutfibt domtnium referus- Res vcndita,cuius dominiumfuit 

refer- 
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referudtum donec venditor de fiione vltimd , hbro tertio, 

pretto illius fit fdtisfitcJus obli- mero 2 . 

gdriminimevdlet ,qudH. RcHitutio i» integrum non dd- 

/fb.iJtum.J. tur minori in fummart/sfimo 

Res data afiimdta in dotem facit pojfcjforio.ibi.nu.s . 

empttonem , & verum Domt* RcHitutio in integrum an impc- 

nttm irreuocabilcm , quafi. t 2 . diat exccuttoncm fcntctid % tbt y 

Itb.i.num.i. mtm 7. 

Res tranfit Jcmpercumoncrefiuo y Reus conucittus vtili Saluiano , 

qttdHio/te 1 S. libro prtmo, nu- qui probat titulum fut autbo - 

mero j. ris,& pojfesfjoncmin commu - 

Referuatio Dominy ftue fiat .wte ni de tempore contracfus , vel 

claufulam conHituti , fitte pofi pojt excludtt agentcs co remc- 

im eodem indrumento parum dio,quamuis probet dcbnorcm 

refirt^qujtfi.i +.ltbroJecundo y futim iliam rem pojjcdtjfc tn 

num.4. communij qudfi. X dtbro 2.nu- 

ReHitutto aduerfius praficriptio- mcro +. 

nem datur ex claufiulagenera- RuHtco non fiubucnitur ft ncgat 

lifi qua mihi tufia canfa zide- pojhdcrc^quxHione 2 6 . ltb.[>ri 

bituryquaHione21.ltbro2.nu- mo^num.j. 
mcro*. 

Refiitutto in integrttm aduerfius S 
prafcriptionem ex claufitUge- 
neralt datur fubfftcnte proba- 

bilttgnorantia,qudp.2iMb.i Q Alutanum interdklnmquid 

"um.s. (it qttdfitonc i./tbro i.nu- 

ReUitutio in integrum andetur m ero 1. 

ktredt agenti aduerfits praficri Sdltthnum interdtclum cfi adtpi- 

ptionem ex claufula gcncrali^ ficnddjbi.nu.4. 

ibi.nu.o-. Saltttanumintcrdtcfum undedi- 

RcHitutio in integrttm datur mi- ctum ibi.nu. j . 

nori dducrfits fentemiam /4- Saluianum interdictum fitcatr- 

tam in popfforto^ qudHio.vlt. rit domino fundt locut tmme- 

lib.j .nn.i.&+. didteytbt.nu.6. 

Rcjlitutio ininicgrum facilius co Saluianujn dfieruando dic/tur 9 

ceditur qttem appcllatto , quai tbtd.num.7. 

c SaL 
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Satuianum interdittum , *ut esl 
fuperfluum , aut Seruiana a- 
clio t qudftione j Mbro i .nume- 
roi. 

Saluianum interdiclu aliud vti- 
le^altud dtrcctum , qudJtio.z* 
num.4. 

Salnianum interditfum ejl pin- 
guius alio remedio. tbi. nurne- 
ro 1$. 

Saiuianum intcrditfu datur pt$ 

legatis , ttbroprimo.qudftto./. 
nnmero 1. 
Saltttanitm interdt&u datur pro 
quantitate tegata^Jecus in tpfd 
rc legatajbi.n.2. Contrarium, 
num.j. 

Saluitnum intcrdtttu daturpro 
annuis legatis t ibi. num.quar- 
to Contrariumtamcn>numero 

quinto. 

Satuianum interditfum nonda- 
tur vbi fuifict remijfa hypo- 
thcca k teJtatore,ibt. numero 
fexto. 

Satitianum interdiftum nonda- 
tur in rebus alti legatis per te- 
ftstorem>tbi.nu./. 

Salnianum tnterdtttum datur fi- 
deicommifiarto vniuerfali , li- 
bro prtmo^qudfttone 8. numero 
\.& 6. 

AmpUa & limita vt ibi. 
Saluiannm tnterdittum competit 
fiiiotnlegitima legata, itb.pri- 
moflttxitionc dectmanona^u* 



mero fecundo. 

S ahianum intcrdittum datur fi- 
lio in legitima vbi extdt Jta- 
tutum in loco quod afsignetur 
legitima fuper bonis patrisjbu 
num.iz. 

Saluianum interdtctum datur fi - 
Ito pro fupptemento lcgitimd 
minus rettctd in teftamito. ibi. 
numero 1 j xontrttritim^nume- 
ro 14. 

Salutanum interdtctu ad fui fub- 
ftanttam requtrit , vt a edttor 
probet de credtto , alias rema- 
net fine ejfectu t quaJtione 
qutnta.numero quinto y tibro fe 
Lundo. 

Saluianum interdictum redditur ' 
vxori agenti ad reftttutioncm 
dotis conftatematrtmoniopro- 
pter vergeneiam viri ad tno- 
piamjtbro 1 .qudftione 1 0 .ntt- 
mero 1. 

Saluianum interdtctumvtile ca- 
pcttt vxori ad rem datam dfte- 
matam , & in fubfidtum ad 
rem dotatt pecuntd emptam, It- 
bro primo,qudftione 1 2 .nume- 
ro4. 

Saluianum interdictum redditnr 
ettam crcdttort condttionaii, ti 
broprimo f qudstio. ij.numer* 
fecundo. 

Satutanum interdictum non dd- 
tur pro tegato condittonali, ibu 
num.S 0 

SdU 
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Salaiantim inttrdictum datur ad thtt* yfed qttaft pignerc^ Itbre 



rtm ipfam legatam fub cendi- 
tiont fi fuit ab hdredc altena- 
tajbt.nu.p . 
Sdluiduum inttrdictum non com- 
pettt creditort habenti claufu- 



prtma , quajttorte 2 $ . numere 
feptimo. . 
Sdlutanum interdictum non da* 
tur nificotra pesfdentcm. tbt. 
num.p. 

lam conjiituti. Itb.i. qudjitont in Saluiano is obtintt 5 quhprobat 
1 $ .numcro 1 .Comrartum nu- cxtrcmajibro 1 . quafltone j 3 . 
mtroj. num.i. 
Saluianum intcrdictu daturcui- Saluianum inttrdictum non rcd 
cunqut crediteri , habtntibo- diturcontra anteriorcm , Lbro 



na Jiti debitoris obligata ibi.nu 
mtroj. 

Saluianum inttrdictu daturcrt- 
0 ditori , qui ftbt 4 dominium rt- 
Jcruauitjtbro prime 3 qudji. 16 
num.+. 



Jccttndo , qudttiont 4 . mtstmrg 
fccundo. 
Saluianum inttrdictu m datur e* 
tiam ad rts moktlcs tn vnj m 
ucrfali ylibro 2. quattione tj # 
num.s. 



SaJuianum vtilc inttrdtctum non Salutanum intcrdictum datur ad 



datur creditori crediteris.ltbro 
prtmo , quajliont jy. numcro 
fccundo. , ., 

Salutanum inttrdictum daturc- 
tiam pro damnis tjr inttrejfc 
propter moram debitoris Jtbro 
prtmo 3 quattione jf.numcre 
primo. 

Saluianum intcrdictum daturc- 
tiam contra tertium pro cx- 
penftS) qucd amplia, ut ibi.nu- 
meroai. 

Saluianum interdictumcenfttur 
intcntatum ptr claufulas falu 



omnia bona debitori* tnfoi/du, 
Itbro fecundtt 3 qudttione t $ .nu 
meraq. 

Saluianum intcrdictti qitod fttit 
fortttum fuum ejfectumpirje- 
Iutionum % vel alto mcdo caujat 
rcmcdium rccuperanda, , Itbro 
tcrtie^qudttiencvltima, numc 
ro 1. 

Scntentia fauordbtlts lataabfclth 
tc adfauortmrc^ toUtt obliga- 
tiontm , & hypothecam , Itbro 
fecujtdeyfttdJtienei]ttwta>nU' 



mcro +. 

tareSylibroi.qu*JiionC22.nn- Sententta latdtamfupcr poffefe- 
mtro 7 . rio, qttam Juper proprtetaic fa- 

Saluianumintcrdictumnonfun dt caufamappeUabtlcm^ Itb.j. 
ddtur Jupcr ptgmrc , & hype- ^ $ ,/wm*. 2 . 

C 2 Sen- 
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Scntehtia/ncludit c.i >quxucniTa men cenfctur referuare eas, 

inconJequcnti.-imncccjfiri.im) qud non dtbent admitti , vbi 

I/b.j.q/idii.f.nu.i. fuit facta, altcjual/s contradi- 

Sententia habens claufulam omni ctiojtb j .q z . ntt.S. 

mcltori modo.qtad opereturji- Stipuiat/o condts/onaiis adtm pU- 

bro tertio,quaf/ionc fexta , nu- ta conditionc retrotrahitur at- 

mero $ . que fi pure fu/Jfct interpofita, 

Senten/ia fola attendit/tr ad ejfc- hb. i.q.i j. num\ j . 

ctum vt caufa fit , velnon fit Spolium hibct loctim probatis cx- 

appeilab/i/s , ibi . quajitonc $ . trcm/s l/b.j q.i2.»u.j. 



num.j. 

Scntent/a efi /Iricti iuris . lib.j .q. 

f.num. 6. 
Sentcntia qua condemnat indt- 

tttnctc ad fructus, intclligitur 

condemnare a d/e l/tis mot£ , 

l/bro tertio^quajitone S.nume- 

ro 2. 

Solutionis exceptio admittitnr in 
Sa/uiano Interd/cJo iibro Jecun 
do , qtutttione quarta , nume- 
ro i. 

Statutum loquens de crcditore no < T 

comprehendtt enm , qui habet 

aclioncm re.ticm I/b.2. qu. 2j . fnri Fnuta de failo concejfa non 
num.+. I citata parte . defacJo quo- 

Statutum ioqucnsin cafu fimpiici que debtf reuoe-ari itb.j .qu.y, 
inmater/aodtofa^noncompre- num.t. 
hend/t cafummixtumibid.nu Tettis vnicusan fuffc/At inpof- 
m:ro s. fcffor/o Ubro primo , quktttwe 

Statutum, qttod viclus viclors lo.numero i* • 



Succcfior finguiaris habens cau- 
fam 'a cred/torc qui rem dt- 
cto Sa/uiano auocauit, tcnetttr 
illam dtmttterc fb/uto prtori 
deb/to per frucaihm colIcctU" 
ncmabt.nu.i. 
Sufpenjio petitoru efi vtiks *d tol 
lendas exccptiones indaginem 
requirentcs. itbro pr/mo , qua\- 
tttonc prima,num.6 .& q. % 
num. vlt. 



condsmnetur /n e xpcnfis, quo 
modj procedat l/b.j quaji. 1 1 , 
ntim.S. 

Statutum quod referuat omncs 
cxceptionesinfineiitis, non ta- 



Tettis un/cus in pojfefiorio no fuf 

JTcitibid. num.z. 
Tcttis vn/cus cum iuramento fup 
pfctorro fufficit , etiam tn paf- 
fe/oriejbt.num.j., 

Tc- 



> 



Digitized by Google 



Rerum N 

TcHis qnatitas qtud ftt omni 
excep 'tone maior^ eft probtn- 
da , vbt ejt deueniendtm ad 
Ittramcntttm Jupptetormm ^ 
di/os non defertur^ /6,J >m 
mero 6. 

Tradttio mandatiin ludtcio Sal 
uiani est de concomttxnti- 
hus libro tertio , qudftione 6. 
numero 



V 



VAriatio non admittitur 
post ctetttonem libro fc- 
cundo^ quaftionc /5. nume- 
ro s. 

Vafallus non poteft conftituerc 
ius vfusfruclus tn bonij fcu 
daltbtts ttbro fecundo, quxsiio 
ne 1 t.num +. 

Vafalius poteft fe obligare atfio- 
ncpcrfonalt adfruclus feudi, 
ejr ea decaufa obtigare bona 
fua , nec credttor tunc repelti- 
turfiSaluiano Intcrdtttocx 
pertaturjib.2. qudft. 11. nu- 
mero 5. 

V cndens rem cum referuatione 
domtmj habet interca ani- 
mum iocandt , non vendcn- 
dt ttbro fccundo, quxjt. 1 +.nu 
mero 3. 

Vcritas fcmpcr in iudicio dtccn- 



dae/i ttbroprimt, qux&.jj. 
num 6. ' A 

Verba in fententia app&fita ad 
fauorem creditorjs , . dinec , \ 
& quoufqae ejrc. indueunt 
mixtttram ttbro 3. qux(t.^. 
nttmcro 1 contra^ numero ter 
tio. 

Verba illa , donec , & quotifquc 
creditor fttcrit fatssfattus , 
dicutur canonizAtrcdebitum. 
ibid num. 2 . 

Vcrba ilia y doncc & quoufque 
&cxt. ccnfentur poftta in fen 
tcntiaad cffeclum fotiuspof 
feportj ibt. numcro 3. 

Verba donec & quottfque^ indif- 
ferentcr apponuntur , tam tn 
itbetlo hjpothecarixquam Sal 
uiani In/crdicJ/ ibidem nu- 
mero 4. 

Verba . N. immittcndum effe in 
pofefstonem bonorum dcbtto- 
rts , reddunt caufam appetia- 
bttem , & faciunt cat/fam ap- 
pellabilemjtb. 3 . quxft. $ . nu- 
mero 1 . 

Vcrba In dubiofunt interpretan 
da ad fauorem appettatijnis y 
num. 5 . 

Vcrba appofttagratia dubitatio- 
nis tollendx fi non apponan- 
tur non noccnt itb.j.qudftj. 
num.6. 

Vxor , vtro non exislcntc foi- 
ucndo y in fubftdium habct 

dfito- 
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tffknem *drtm d*t*mex- te^p libey*tvnum* vclbe- 
tim*t*mhbro i,qu*fiio.i2. n*>nonfbi pr*iudic*ttnre- 
num.2. fym* , nec minus reffctt* 

rxorhabcm pkrescorreesobli- correorum , Uba.qutfi. ij. 
t*m infoUdum pro fu* do- mm^. 
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' QVAEST. V. 

Saluianum intcrdi&umanrcddatur cuilibercreditori cx aliacaufa, 
quamlocationis. 

J.i V : qva£st.Vi.A. -J >' i- 

Saluianum interdiftumanrcddatur crcditori jhabenti folim taci- 
tam hypothccam . 

OV\:.i \ .11- <jyAEST. VII. ' ' J ; ' ! - ik 

Saluianum intcrdiftum an compctat pro lcgatis , & quod pro lcga- 
tisannius. 

QVAEST. VIII. 

't ^ 

Saluianum intcrdi&um an compctat fidcicommiflario vniucr- 

/>■ Km-V " . '1*. ' • 

QVAEST. IX. 

*.■•'• ■ 
Saluianum interdi&um an rcddatur filio in legitima . 

QVAEST. X. 



Saluianum interdi&um an rcddatur vxori , agcnti,ad reftitutioncra 
dotis proptcr vrgentiamMriadjnopjam contra tcrtium poffcf- 
forcm, 

QVAEST. XI. , 

Saluianum intcrdi&um an dctur vxori foluto matrimonio pro dott 
confeffata contra tcrtium . 
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QVAEST. XII. 

Sauiianain intcrdiAutnan rcddatur vxori adrcm in dotcmdatam 
cxtimatam virononcxiftcntcfolucndo. 

QV AfiST. Xljti 

Slaluianufn intcrditflum an reddatur crcditori coditionali,& an con- 
ditiu rctrotrahatur inpraeiudiciumpoflcfforis, . 

QVAEST. XIV.> 

Sauiianuminterdi&um an derurcrcdiiori proannUa praftatiohes 
fcu pro annuo cenfu,contra tcrtium pofldTorcm, & an pro pr#- 
tcritis &profuturisiudicium poJTitfubfiftere. 

QVAEST. XV^ 

Saluianuminterdiclum,andeturcreditori, habcntibona fuidebi* 
, toris obligata cum claufula Conftituti . 

QVAEST. XVI. 

•» • » 

tm • ' 

Saluianum interdi&um, an dctur creditori, habcnti fpctialcm hy po 
ihccam , & Dominij rcfcruationcm , fupcr rc vcndira, vei autcr 
aJicnata. 

QVAEST. XVII. 

Saluianum intcrdicftum , an rcddaturcreditori crcditoris contra 
tcrtiumpolTeiTorum bonorumfuidcbitoris. » 

■ 

QVAEST. XVIII. 
Saluianum intcrdiclum,an dctur ctiam haercdi, & Ccflionario . 
\ t , ' a QVAEST. 



QVAEST. XIX. 

Saluianum In tcrdi&um , an qu cm adm odu m reddicur pro force pria 
apah rcddatur quoq uc pro damnis cxpcnfis , &inccrcflc pro- 
ptermoramdcbitoris. »•:•> 

QVAEST. XX. » 

Libcllus quomodo formandusfit in nili Saluiano nicerdi&o > (5C 
quomodo dignofcatur a libcllo hypotbecar» . 

QVAEST. XXI. 

Saluianum vtilc intcrdiclum , ancumulari pofllt Hl fcbeilo, vna 
cum hy pothccaria a&ione, & an fupcr folo poffdfotio pronun- 
ciari non obfl j iuc cu m uJationc . 

QVAEST. XXII. 

Saluianum interdidum an cenfc atu r inrc ntatum per claufulam , fu- 

pcrquibus, & per fimilcsclauftilas falutares, intibclloapponi* 
folitas, &confuetas. 

QVAEST. XXIII. 

Authot latidatos comparensinludicio ad defcrtfjim rei conucntf 
in rcmcdio Saluiani interdi&i , an inuito aclorc admittatur > ani- 
mo nouandi , & an dcbcat fingulis aclibus citari . 

QVAEST. XXIV. 

i 

Nominatio domini an ad mittarur cx parcc rci conucntiinremc- 

dio vtilis Saluian i Intcrdicli . 

QVAEST. XXV. 

• • • • . » • 

Jn utiliSaluiano interdi&o , qua* fint probanda plencdifcutitur . 
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QVAE5T. XX VK - - ^ - - 

AgcntivtiliSaluianoIuicfdiaft, quomoda fwccurrcndum contra 
ncgantcm poffidcrc rcm pctitam . 

QVAEST. XXVII. 

Moraan pcfiSt purgariin pr^paratonjshabitisproconfdluis . 
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Saluianum quidj vndedi&um, 
&quarclnucntum. 

S V M M A R I V M. 

i Saluianum interditium quid 
fit. 

1 Interdiclum fluribusrefpetti- 

busdicitur. 
j InterdtCfa omnU poflcjforia sut^ 

vtlefuafi. 
4 Saluianum interdittum efi adi 

fijccnda . 
3 Intcrdtttum Salnianum vnde 

dicJum . 
f Interdtclum Saluianam fuccur 

rit Oomino fundiUcatitm- 

mcdtate . 
7 Salutamm a Seruadoditlitm . 




NITIVM mcum a 
Dormno.lnchoan 
do igirur tra&atu 
^^uM hunc dc Saluiano 
I nterdi £to . Primo ci\ fcien- 
dum pro cognitionc tcrmi- 
noru , quod Saluianum intcr- 
diclum t cft aclio in fa&um 
praetoriacaufa poiTcffionis adi 
pifccndx coparatum,quo vti- 
tur Dominus fundi dc rcbus 
Colont , vcl ahus crcditor , 
quasispro mcrcedibusfundi, 
vcl aliis damnis illatis tundi pi- 
gnuri futuras pcpigit,qua? dc- 
finitio fcrc litcralitcr habctur 
in §.interdt&ii quoqucinftit. 
dc intcrdict.cum ltia gloffaj & 
potius cit delcriptio qucdam, 
quam rcalis dcfin tio,qua Lc- 
A gillx 
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gHa* non vtuntur ,fed Diale- 
cticij & hanc definitionem fc- 
quuti funt moderni Audito- 
rcs Rotae Anconitana; intra- 
&atudevtili Saluia. par. i.c. 
: T. num.2.& 3. Dicitur autem 

2 Intcrdiclum pluribus refpecti 
bus,nempe quafi prohibito- 
rium ,quodderiuaturaverbo 
inrerdicere , idcft den u nc i a re, 
vel prohibere, vt in §. exhibi- 
toriainft.de interdicl. quam- 
tiis non fcmper prolubeant; 
icd ahquando fien iubeat,§. 1. 
inft.cod. tamen cum acom- 
munitcr accidetibus fintpro- 
hibitona,lcx ad cafacile ada- 
ptatur, vulg.l.nam ad cn .fT.de 
leg. vel fccundo Interdiclum 
dicitur quafi mtcr duos dielu , 
vtin§. iuncautem,inft.cod.in 
fi. vel rertio, quod mihi vcrius 
vidctur,Interdiclum quafiin- 
terim didum f hoc eft) donec 
in iudicio petitorio diicutitur, 
Prarror tuettw creditorem in 
polTtfiorio, quod cft feparatu 
aproprietatc,vtcommtiniter 
notaturin l.naturaliter,§. ni- 
hil comune, fl.dc acq. pofteiT. 

3 Quia h*c omniaT lntcrdicla 
pofteilbria funr, & de fola pof 
feffione contenditur,vel qua- 
fi,vt in§. 1. inft.de interdivt. 
maximchoc RemediumSal- 

4 uiani, quodteftadipifcendo?, 
vt in §. intcrdi&um > ipft. cod» 



1.2.§.funt autem, flF. cod. glo£ 
in Rubr.ff.dcSaluia.intcrdi£t. 
in fine.Bart.in Li.in fin.ff. dc 
Saluia.interdi<5r. Arer. in §. ite 
Sctuiana n. 8. verf.fedin- 
terdi&um -.inft.dca&.Neguf., 
de pignor.fn primo meb. par; 
8.n.2.IateMenoch. defldipi- 
fcenda poifciT. rcmed.3 nti. 6. 
cum aliis citatis per modernos 
Auditores Rota?Macerata?,in 
di&o tra<fr. de Saluian.par.i. 
c. 1 3. & ifte inrclleclus, quod 
interdiclu dicaturintcrim di- 
elu , fatis placet Sylucftro AI- 
dubrandino, vt in addit.ad gl. 
in §.funttamen,inft. deinter- 
diot. in vcrbo inter duos, & vc 
riorem putant di&i Modcrni 
in di<5to trad. par. 1 . cap. 1 . n. 
4. vt dican r u r interdi 6ta ad dif 
ierentiam proprietatis } de qua 
in plenario ludicio eft diicu- 
tiendum in p ctitorio , & inte- 
rim datur pv .ficflio ex interdi- 1 
&oci,qui probauitrequifita 
fccut.idumcafuum contingen 
tiam, quod quidcm interdidtu 
Saluianum a Saluio t Iuliano 
Iurifconfulto eruditiilimo in- 
uentum quamplurimiopina- 
tur, vt rcccnfet Mcnoch. in 
tra*5r.adipifcen.Remed.3.n. 1» 
poft Neguf. de pignor. par. 8 . 
memb.i.num.y.quod verum 
non putat Thclaur.DecXPc- 
dcm. 17 in prmcipio , ca ra- 

tionc 
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rione motus , quod longe aa-. 
tc ipfum Iulianuminucntum 
fuiflc cxiftimat,vltra quod alijj 
( vt ipfc inquit ) fuerunr Saluij 

f>raetcr Iulianum , vt idcm Iu- 
ianus atteftatus cft in I.Sal- 
uius Arifto.ff.de leg.praeftan. 
cuius fententix fuiflc Fcrdtn. 
Mendoz. attcftatur ibi The- 
laur.in difpur. iur.ciuil. lib.2. 
cap.4.num.27.Hocq;interdi 
clum immediate, & propric 

6 loqucndo cft inuentum t vt 
fuccurrat Domino fundiloca 
ticontra c- >lonum,& valcat 
adipifci pollelfioncm earu rc- 
rum,quc in fundo locato inuc 
clxfucre pro penfionc fundi 
locati , vt in §. interdi&fi quo- 
que inft. dc intcrdift. Mcnoc. 
inlocoiupracitato,num.3. &c 
Thcfaur.in Dccif.citata ij6. 
num. i.Fjinc alij dicuntSal- 

7 uianum f a fcruando di&um 
cflc,quiafcruatiuracreditori, 
qucmadmodum Scruiana, & 
quafiSeruiana cx coappella- 
ta? funr,quia per fimiles a<ftio- 
nesfcruantur,atquedefendun 
ttir lura eorum,vt bcnc: ad- 
ticrtit Lif. in §. Scruiana mft. 

dc-acl.'Ui.83.&84.poft 
glof. & Nicol. dc 
Neap. 
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ARG VMENTVM. 

Saluianum Interdictum du- 
plcx cft . 

SVMMARIVM. 

1 ^Aclio dirctta ubi confiHat i & 

quiddcvtiU. 

2 Attio vttlts , & diretta an tx 

mcnte, an verbis , vel ex in- 
terpretatioue detur. . 
S x^Aclio vtilts qubad effettum 
non dtffert ab aclionc dirc- 

4 Saluianum Interdtclum aliud 

vtilc,aliud dtreclum. 

5 Sduianum Intcrdtttum est 

f tnguius^ &vttltus aliirc- 
medio* 

QJV AE S T. IL 

iVcm3dmodumm 
iurcplurics legi- 
mus iftanomina 
vtilis,atq;dirc<5re. 
avtionis, ita pari ratione di- 
ftinguere oportet IntcrdiLtu 
vtileSaluianum adirecto,Ad 
cuius intclligcntiam operx 
precium cftinucftigare non- 
nulla pro intclligcntia huius 
matena?,& Primdeftanimad 
uertendum, ouod de iure an- 
tiquodabanturccrta: fbrmii- 
l*aclionum, qtia:per Con- 
A 2 ftanti- 
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ilantinum fucrunt amputarc , 
Vt in J. i. C. deform.fubl.Vn- 
dc ohm tota vis a<5tionis dire- 
c1a?confiftcbar , &inexpref- 
fionetnominisa<5iionis,& in 
quadam formula veiborum a 
nuncverovbi narratur caufa, 
cx qua ius compctar a&ori 
ad agcndum, puti c mptionis, 
Vcnditionis 3 mutu?,Iocati,Ce 
pofiti,& fimilium, quia cx ip- 
lo nominc dcmonftraturcau- 
la, cx qua Reus obhgatur , & 
cx quajus compctit acloriad 
agcndum,iftoc3fu dici rurco- 
petcre aftio dirc$a,quoties 
vcrocx nominea&ionis non 
potcft dcnotari ccrta caufa , 
proptcr quam Aclori ius co- 
pctat,& Keus obligetur, tunc 
dicitur vtilis aclio, & ratio cft, 
quia cum regularis forma non 
fit apta ad dcnotandum has 
cauuis,nccefIaridoportct ad- 
dcrcaliquam vcrborum con- 
ceptionem,qua? dicitur utilis, 
prout hxc probantur in 1. 2. 
ff.de praefcrip. vcrb. ita dc fi- 
dcicommeflario dicimus , cui 
rcftituta cft hcreditas cx Tre- 
bclliano,aduerfusqucm datur 
folummodo vtilis §. rcftitu- 
ra. inftitut. dc fideicommiiT. 
hcrcd. 1. pcn. ad fi. C. ad Trc- 
beJl. 1. poftulante §. i .ff.eo.*ad 
diffcren t iam dirc&a?, quat im- 
mcdiat c contra hercdcm com 



pr tcbat, ut in diclis iuribus, ve 
rum quia non poreft direclc 
narrari caufa proximacontra 
£deicommiffarium , quare fit 
obligatus, cum principaliter 
rcndat contra hf redem, mcri- 
to vocarur vtilisfcquuta rcfti- 
tutione hareditatis , ira pari 
modo de ccfTionario dicimus, 
c^nominc propriononporeft 
cxpcriri dirccTa aclioue,fcd fo 
lummodo utih I. i.l.nomini- 
busC.deacT.&oblig. l.kga- 
ro nominisC deleg.J. cm- 
prcr. C.deh^red. vel a&.vcn- 
dir.Qudfir, vr cum ccffiona- 
rius non pojfit direde dcnota- 
rccaufam immcdiatam>quare 
agatcontra lllum debitorcm , 
nifi ex caufaccffionis , cuius 
vigorccompctit ius agcdi , iu- 
rc merito dicitur ci compctcre 
aclio vtiJisad dirfcrcntiam di- 
rccT^ ,quae compctebat ccdcn- 
ti I. omnes. C. dc donat. quae 
fubmod. J. pcn. C. sd exhi- 
bcn.Secundo illud potiffunfi 
cft notandum.non elfeucrum ' 
alfolutc , quod adtio dire<5ta 
fit ea t qua? cx vcrbis, & men- 
tc Jegis compctit , vtilis ucrd , 
qua? ex mcntc tantum, ut ali- 
quando opinata cft glof. in !. 
curatoris. C. de negot.gefr. 
quam reprobant Bart. & alij 
L)o&. in d. 1. cmatoris, & ra- 
tio cft,quia ctmm in calu, m 

quo 
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o uerba legis defkiunt cx fo 
lametelegis potcftdari a&io 
dire<jta,vti pacetin interdi&o 
uti poflidetis,cuius verbalo- 
quunturfoluromodo dc a?di- 
bus L i . in princ. rT. vci porlid. 
non autcm dc Prcdioruftico, 
cVtamen in pra?dioruftico,& 
aiiis rcbus colono compctit 
interdi&um uti poflidctis di- 
reclum, proutdc aedibusd. 1. 
I . §. hoc interdiclum in omni 
bus,& in 1. 1 ,C.co. tit. nam il- 
lud dicitur ex lege,quod cft ex 
fola mcntc lcgis l.non dubiura 
C. dc Icg. I. nominis , & rci ff. 
devcrb. fignif. dicitur itaque 
acliodiredtailla,qua? compc- 
tit fiuc cx vcrbis, et mentc lc- 
gis,fiuc cx mente tantum. Vti 
lis vcro, quc nec ex ucrbis, 
ncccx mcntc Jegis compctit, 
fedfolum cx intcrpretationc 
Iurilconfulti cxtedcntis difpo- 
fitionemlcgisproptec idcnti- 
tatcm rationis,vt habetur in I. 
pcn.rT. fi quadr. paup. fccifle 
dicat . Tcrtio eft fcienduro , 
quod itlc a<5tiones queadip- 
fum ius profequcdwn iudicio 
& quoad effe&um intcr fe ni- 
3 hiIdjffcrunt,tfedfolumdiffc- 
runt refpe&u formuloe , quae 
( vt dixi ) fublata fuit , vnde fe- 
quitur,quod iftae dirTcrcntiac 
fint omnino fuperuacua?,cum 
vtraquc adliofic ciufdem po- 
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teftatis , & habcat cundcm cf- 
fe&um , vt cft tex. in I. a#io. 
ff.dc negot.geft.& in l.cuna 
mota , ad fi. C. de tranfa&. & 
proptcrca fat cft pcrciperc co 
gnition6tcrminorumjdcqna 
matcria potcris videre Barr< 
& alios DoA. ini.i .C.dc a<5r. 
& oblig. & glof.in l.ex legato 
nominis, C. delcg. Modo ad' 
rcm noftram, Saluianum in- 
tcrdi&um dirc&umprincipa- 
Iiter , & immcdiate inuenturn 
4 cftt fauorc locatoris contra 
Codu&orcm Praedij Ruftici, 
vtilcvcro contra Condu&o- 
rcm Prardij Vrbanij , pro adi- 
pifccnda pofleflionererum ta 
cxth propcnfione, feu affi&u 
obligatarum, & introdu&aru 
inprardium Domini, & vo- 
caturdire<ftG,quia vcibacdi- 
0.i loGtiebantur tantummo- 
do dc ConductorcPrardij Ru 
ftici, vtinl. i. in princ. rT.de 
Saluian. interdi&.ex idcntita- 
te autcm rationis per interprc 
tationeiftud interdidtum cx- 
tenfum fuit,non iolumcon- 
tra Inquilinum Praedij Vrba- 
ni , fcd ctiam contra qucmli- 
bet alium dcbitore,quod vcile 
appellamus, Barc.m !. i.nu.2, 
flf. eod. Iaf.in §. ircm Scruiana 
inft.de ad.n u. i oo . Ncguf. de 
pignor.par.S.memb.i. nu.j. 
Rip. in Rubr.de pignor. n. 1 9. 
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Jatc Mcnoch. dc adipifc. pof^ ARG VMENTVM. 'P 
fcfl.remcd.2.nu.i4.vern2.& A ' ; - . . : n*.l 

plcnnisnu.r^.cumfcq.&no- Saluianum mtCrdictum,inqu6-> 
uiflfirnc fcquutifunt modcrni* diflferataScruianaactione, 
Auditorcs Maccratcnfcs in d. & ab hypothccaria . 

tra£t.dc S..luia.par.i.cap. 5. 
n.p.& io.cuiusvtilitasfuit,& 
ciitahs,adcoq;in dicsmagis 
crcuit, vt icrein Palatiis Cau- 
fidici aliorcmediu nonvtan- 
tur, c\ fatenturomncs Docto 
t rcs cflc pinguius remcdiu f Jfc- 
quc vtilius,quam ahudrcme- 
dium in hac rc admuetum » in 
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t SnUunum intcrdittum dutcfi 
fupcrfiuum y aut Scrutan* 

dcltO . 

2 Sd/uUnum intcrdiftum> &d- 
ctio Struiana n$n fttnt dfti$- 
'■ ncs fupcrflnjt. 

tantum,\ 1 1 M\ in d.§. itcm Ser / AcltoScruiana cH iudiciumft 
uiana pou\ua difputauit plu- titortim , Salutdnum vcro 

res articulos huius rcmcdij , ptftfiorium. 
coactrs fuir planafrontcfatc- 4 Appc/Utioddtur kScruidftd *- 
n,v tihus eflc iutcutarc Saluia- fttoncfccus in Sdluiano . 

num, quam Scruianam , ut ibi 5 Prohdtioncs mc/iorcs y &firtio- 
pcrcum nu. io2.idem Arct. rcs rcquiruntur in dcTtont 

nu.9.Gomez.n.36.Mcnoch. Scr/tidna y quam in SdluU- 

ind.Rcmed.3.nu.7.poftCc- no . 

pol. cautcl. 81 . Negui. Rol. a * Exccptiocxcufionisrcquiritur 
ValA' alios ibi rclatos,& The i» ScruUnd actionc . 

faur.l ccil.Pcdcmon. i7J.in 7 ViffcrcntU y qu* dantur intcr 



piinc. &hiccft noflcrprinci- 
palis intcntus, tr.ctarc de hoc 
vtili Saluiano Interdicto,quia 
dcdirccto hibetis plencexa- 
minatas omnes qu* flioncs r> 
Doctores,indicto§. it( m bcr 
uiana , flt pcr Mcnoc h. in io- 
co fatp us citato , ad qucm 
in occurrcnti cft confugicn- 
dum. 



ScruUnam , & Sa/u/dnum y 
milttdnt & hd. intcr hypo- 
thccaridm, & Sdluidnum . 

QVAESTIO III. 

l r • 

Aluianum intcrdi- 
&um, vt dictfi cft 
in pra?cedcntiquoe 
ftione,daturprin- 
cipaliter cGturaconductorcm 

Pra:dij 
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Prardij Rumci,ficut Scruiana, 
3 cuaseftadmucnta, vtconfalat 
. Dominofu|jdi adUcrfus Con 
duc*tore PrasdijRuftici >§.Ser- 
uiana autern , Inft. dc a»5t. vbi 
Iaf.nu.8.crg6 altcrum corum 
i vidctur fupcrfluum >t vt pcr- 
pcndit ibi Ial. nu. 102. quo lo 
ci fignanter dicit, fe crcdcrc, 
quod priusadinuctafuita&io 
Seruiana a Pratorc , qua Sal- 
uianum , qui cum vidcret , 
agentecaadioncmultis pro- 
bationibus dcfatigari , intro- 
duxit poftcaSaluianumintcr 
di<5tum,vt a&or minus graua- 
rctur , & fic vidctur conclude - 
re,quod ifta aclio Seruiana fit 
omnino fupcrflua , tamen lc- 
cundum cumnon rcdduntur 
ifta remcdia fupcrftua , quia 
Saluianum interdictu ex mcn 
te Cyn. in 1. certi Iuris, C. Io- 
, cati,qucm rcfett Angel. Arer. 
in diCto §. itcm Scruian3 : non 
compctit nililocaton Pracdij 
Rufticij 5: non datur nifi con- 
rracondudtorcm Ruftici Pra? 
di) , &; ciub hxredem 5 1. 1 . C. 
dcSaluianointcrdict. Seruia- 
na autcm actio datur, & loca- 
roriPrxdij Ruftici, & Vrba- 
ni,vt tcnct glof. in dicto §.Scr 
uiana,in vcrbo Coloni,quam 
diftcrentiam fcquuta cft glof. 
in l.pignoris,C.dc pign.& ad- 
ucrtit laf.num. 99. Ecce crgo 



. K^ua/lio III. 4 

qu od non funt fu p crflua cnm 
dcntur ifta remcdia dmerfis rc 
fpecnbus, & ad diuerfa,nihilo 
minus,vt rcfert ide Iaf.n. 1 00. 
ifta dirfcrcntia rcprchcnditur 
pcr mulcos Doctores , quos 
ibiconumerar,& bene, cxca 
quod & fiSaluianum directu 

. non dctur nifi locatori Praedi j 
Ruftici,tame vtilc Saluianum 
datut Locatori Praedij Vrbani , 
& cuilibct altcri , & contra 
quemlibet alium pofleiTore" , 
vt fuo loco mclius dicetur 5 
Ego vcro , vt dicam quid fen- 
tio , defcendoin cam fcnten- 
tiara > quodiftx acftioncs non 
2. fint fuperflux,t rationcs qux 
me mouct funt fl[ Primo^qtMa 
fecundum Io. Fabr. 1 u fiici t ad 
tollendum fuperfluitatem , vt 
habeamus iudicium poiTeftb- 
ri u m,quale eft Saluianum , & 
pctito nu , qualis eft actio Scr- 

~.uiana>& crit primadtfTcrenria 
3 tinterScruianam,& Saluia- 

f nu, Papicn ,in form.lib.itiact. 
hypoth.in verf. fubeadeobli- 

.gatione,n.8. l.fi.fLdoSalu. in- 

- tcfd.Thciaur.d. I ^ecif. 1 7 6.n. 

:6wlaf.in d^.itcSeruiana,n,^4» 
& <?8. % Secundo moucor > 
quia polleflbr conucntus Sal- 

. uiano intcrdi 6"ro,fi for raifc fuc 
cumbatinco iudicio > poteric 
alTumerepct torium >dtini0jb 
pofteflbrio^iuxtatcrminos lc- 

gis 
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gi s ex i t us,fT. de acq.po(T. & fa- 
ccreita,vc declaretur,credito~ 
rcm nullum ius hibcre (upcr 

bonis,vigoreSaluiani inrcrdi- 
3i,ei sblatis, & lta non cric fu 

pernuaaciioSeruiana, vccon 
fidcrat lo.Fab. in loco citato, 
quicquid dicat laf. nu. i o i. in 
fin.cuiusopinio cx prxdi&is 
non placcr. Vndc quamuis cx 
parte credicons vtilius fucrit 
intcncarc ludicium pofkflb- 
rium,quam petitorium,fecun 
dumconulium Iuris Conful- 
ti,in l.is qui deftinauit,ff.de rci 
vcnd.oV in §. commodfi inft. 
deintcrd.&bcncperlaf.in fa» 
piuscitato,§.itcm Scruiana,n. 
5#.tamenex partcKci cntbo 
num , fifuerit vicius aflumcre 
iudicium pctitorium , & obti- 
neredeclarationem inpetico- 
no,vc dictu m cft,& ide diccn- 
dumcric refpeclu crcditoris, 
vt pcrucuire potfir ad diftra- 
clione" pignoris in dilculTione 
a&ionis hypothecariar , quod 
alias no poflet in Saluiano in- 
tcrd;<fco , vc fiut dcdu&um in 
Roca,coram DominodcRu- 
bcis,in illa Romana fruduum 
decif.^3.nu.\ Ir. par. i . cV: alibi 
tiicemus. Tcttio ifta? duae 
a^tioncs non iuucfupcrflua?, 
quia dautur cafus , in quibus 
neccflc cft cxcrccrcSeruiana 
atf ioncnijcV: hypothecariam, 



4X9 luterdM* > 

ncc potcftlocum habere Sal- 
uianuro interdi&um , vt pcr 
Neguf. de pign .8 .par. memb. 
;.n.i?.vcrf.&fiquifpiam mc 
riro , &\c. Secunda icaque erit 
ditfcrcntia, quia a Scniiana 
adlionc jtanquam iudicio pc- 

4 titorio , datur appcllatio , j in 
Saluiano vcrd lecus,vt per Ve 
ral. Decif. 1 4 1 . par. 3 . Iaf.in di- 
cto §. itcm Seruiana,nu.? 5 
9% .Gomcz.n.36. I3art.ini. 1. 
ff.dc Salu. interd. & Thefaur. 
in pluries cirar.dccif. 17^.3. 
& fuo loco plenius dicetur. 
Tcrtia crit difTcrentia rcfpcctu 
probationis,quiain hacScr- 
uiana meliorcs,& forciores rc 

5 quiruncur f probationcs, qua 
in Saluiano, faltc quando agi- 
tur contra tcrtium poflcflbrc, 
vt omnes fatcntur 5 quicquid 
contra dixerit Iaf. in d . §. i tcm 
Seruiana^n.p^. & rcntum fuit 
ind. Dccif. Vcral. ^i.par.}. 
& receptu efTc in practica , fa- 
teturidem Thefau. in prarfaca 
<Jccif.i7j.n.2.Afflic.dcc.383. 
•n.2.&3.glof.& Bar.inl.i.C 
dc Prcc. & Sal. inrcrd. & late 
Mcnoch.ind.rcmcJ.2.mi.i j. 
& 1 6. Quarta cric diffcrentia , 

6 quia in Scruianat admittitur 
cxccptio cxcuflionis/ecundu 
Auih. hoc il dcbicor, C.de Fi- 
deicom. qua? in Saluiano locu 
116 habcc,dc quo diccmus op- 

porcu- 
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portuneVThefau. d.decif. 17C, 
41.4. Et praedictas oes diffcrcn- 
tiae fupra cnumcrata?, qu? ad- 
hibcntur intcr feruiana,& fal 
«ianum interdi&um, ecdem 
7 adhibcnturintcrt faluianum 
& hippotccariam,vti vidercli 
cctapudDoft. fupracitatos, 
cV pcr Iaf. in d. §. itcm fcruia- 
nanu.05.8c pcr Mcnocn.in 
d. rcmcd. 3. queft. 1. numc- 
ro 12. cumfeq. & nouiflime 
pcr Rot. Rora. in nouifs, de- 
cis. 43. numcro 3. par. i.Sc 
Bart: in 1. 1 . C.dc prec.& falu. 
4nterd.num.vlc &c notabiliter 
per Arcr.ind. §. itcra ieruia- 
na num. 9 . inft. de a<5t. & ple- 
nccasdirictcntias habesapud 
Neguf.dc pignor. vidcndum 
par. 8. mcmb. 1. num. 1. ufq; 
adnum.7. 

. . . • 

ARGVMENTVM. 

Saluianum intcrdic*tum anfit 
perfonalc, vcl in rem 
fcriptum. 

sr m'm a riv <m. 

r Saluianum intcrdictum eft pcr- 
fonale inrem fcriptum . 

2 Contrarium cjuodfit perfina/e . 

S J nterdicta omnia funt perfina 
lia in rcm fcripta. 

+ ^yfctio perfo/ialis non fiauitur 



$utftiollIl. f 

fundi poQefforem. 
5 Acttones rca/cs de directofunt 

S Atti$ncs mixtd yua dtcantur . 
7 Saluianumintcrdictum parti- 

xipat potius de reali tftam dc 

fcrfinalt acttonc. 

m * 

, QJ E S T, HIL 

5F'^5K Aluianum interdi- 

1 ft^f! aumcft tpcrio- 
P^ftTjJl nalc in rcm fcrx- 
w&fr^i ptumlib. i.Cde 
prcc. & falu. mterd. vbi glof. 
in uerb. competit, cjuicquid 
tenuerit Hotomanusin §.in- 
terdj&um quoqs inft.de mtcr- 
di#. quem rcfcrt Mcnoch. dc 
adipifc.poflcfs.rcmedio 3.™*. 
57. & 58. cuius opinfonis vi- 
deturctiam ftnfle Bart* in 1. u 
n°. de falu. intcrdi<5t. num. 1. 
quo loci tenet forefpecialcin 
faluiano,quod fit mcre pcrfo- 

2 nalctaddirTcrcntianiahorum 
intcrdi(5torum,&ob td non da 
ri contra tertium pofleflbre* 1 , 
& moueturratione,quiacura 
fundctur fupcr hippotccaria 
aclione qua? eft accdforia ad 
perfonalcm I. contrahitur vbi 
Bart. ff. dc pignor.I. fideiuflor 
obligari ff. dc ridcjulsor. & ibi 
plcnenot.Bart.de ea iudica- 
turficutde pe (onair vt ! i pt. 

B 111 I. 
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in !. an c adcm §. fin. ff. dc cx- 
ccpt.rciiud.& fapir nacuram 
pnncipalis 1. fi cum §.iniuria- 
n: m, cum uu)g. ff.fi quis caur. 
Pcrfonalis aurem non datur 
contrapoffeflorcm l.fin.§.fin. 
ti. dcconrrahcn. e mpc. 1. i.l, 
fi ha?rcsff.adTrcbel.I.pen.C. 
dc a&. & oblig. ita pan ratio- 
nc necfaiuianum incerdicKi, 
in cuiuslocum fubrogatur.Ve 
rum non difccdo a vcra opi- 
nionc,& tcncoqu jdiirpcrfo 
nalcmrcir^fcriptumficut alia 

* iorcrdida t i. i.§.fin. ff. dc in- 
rcrd. Iaf. in §.omnium mft.dc 
acl. nuro. 7. & hoc ii . cit i n rer 
nunis Signor. dc Homod. 
conf.4. nu.i). 7. & 17. Surd. 
dccif. 1 74. nmncr. 9. & pro- 
^ccrca atticit qucmlibet Pof- 
k ilbrcm , vt pcr ctindcm Ho- 
m od.& 1 n hoc verfatur vrilicas 
huius inucftigationis, quia fi 
cfTct perfonaJe non daretur 
courrafingularem fucceffore 
co quod non fcquitur fundi 
Poflciforem, cum actiopcrio 

4 naiisTnunquacgrcdiaturpcr- 
fonam obligati l.adionum ge 
ncra ff. dc act . & oblig. ftd Ic- 
quitur pcrfonam ficut lep ra le 
proiu rn d. 1. 1 . §. fi hxres ff. ad 
Trebcll.& talcsactioncs per- 
fonalescohercnt, & funtadco 
oifibus afrwae ficuci Cara&cr 
BapuimijVtbcnc pcr gloi.in 



ako \r.tcrdi£fa 

1. 3. in princ. ff. pro foc. ad dif 
fcrentiam aetionu m rcalium , 

5 quxintoturnfunr oppofiraet 
perfonahbus, &foluminfe- 
quuntur rc, abfqs co qcT prar~ 
rcndanc ahquam pcrfonam o- 
biigacam Lrem.ff.de rci vend. 
1. 1 . § qui in perpctuum . ff. ii 
ager ve&ig. vcl emphir. per. 
infcqucnrc^ tantummodo pof 
fcflorem rci L ofrkium ff. dc 
rci vcnd. Mixrc vcro, q ua? no 
funr rocrc pcrfon&les ncc mc- 

6 rcrcaics, vtinrcmtfcripte* 
qualceftl aiuianuru inrcrdictu 
funt origiuc pcrfbnaies , co 
quia naicuntur cx coutra&u , 
vci quafi,ramc quia cocomira 
tur poflcilo rcm rei ficur realcs 
iurcmentodjcunturinrc fcri- 
ptx 1. 3, §. cft aurcm pcrfona- 
iis, & ibi glof. ff. ad cxhibcn. 
qualecft oaluianum,quod fu- 
mit origincm a contra&u,vel 
quafi verum rationc hippotc- 
ca , quar cft rcahs, concomi- 
tat u 1 poflcfforcm,&fi t mixtu, 

7 licccpociusdc rcaii t parrici- 
pcr, co quia datur contra Pof 
icft tc rci i bligatc , quam de 
pcrfonali , vt rccte c onfidetat 
Surd. in d. dcciL 174. nuroer. 
17. Ncc obftar confidcratio 
Barr. & Hotomani,quibusfa- 
tisfjcic Iaf. in d. §.itcm feruia 
na num: ioi.&Mefloch. in 
d. rcmcd. 3. num. 58. ncmpe 
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quia procedit corum opinio 
rcfpcdtu dircfli IntcrdiSi, fcu 
dirccte hyopotccarije , qua? 
funt acccfforic ad pcrfonalcm 
cumdcntur contra principale' 
dcbitorcm,fecusrcfpccKi vti- 
teSaIuiani,quodnoncftaccef 
fonum perfonahsaaionis , cu 
ahas nondarcturconrra pof- 
fdTorem,cuiuscontranumc(t 
verius,vtfuprafirmatii 
&aducrtitSurdindict.u^, s . 
174. num.i8.&itaialuatur 
Dodr.fcart.vt ibiper Ias.vt 
bcncdccIaratNcguf.dcpign. 
4.memb. 2. par 
▼ tn. iclus auicrn , quo iuci 11- 

gnantcr dicit , quod tunc cum 
hippotecariadarur contra tcr 
tium PoiTeiTorem,confidera- 
turdc pcrfctamquam diftin- 
&aa pcrfonaJi , & numcr. tU 
fubdir^quod ob id rcgula dc ac 
ccflbriolocum no habcr,qua- 
do accciTorium potcft ftarc 
dcpcrfc, qualiscithippoteca- 
ria, dumcontra tcrtium pof- 
fciTorcm cxcrcctur I. cum fint 
notiflimi; in princ. ubi glof. in 
vcrb. prorogariC.de prcfcrip. 
30. annorum. I3art.mJ.fidc- 
iiiiTor obligariin princ.fF. dc 
fiddufs. quo? tunc uociiturmi 
hh & datur contrafundum hip 
pntccatumRor. in nouifs.cc- 
cif.264. par. i.uum.4. 



■ARGVMfiNTVM. 

■ 

Saluianum intcrdiaum an rcdd*. 
tur cuilibct creditorj e* aiia 
cau(a,quam Jocatiouis. 

5 * M M d A tr M. 

1 Imperdttr G*rdu**s i*trU*~ 
xit SdUiamtm intcrdicl*m 
m* felum sd f**$rcm /ecdf*.- 
risjcd etUm *d fvwrtm c»- 
inslibct 4/terms Crcdit$ris . 

QVEST. V. 

[Onleuis fuit ctiam 
quacroointcranti- 
quos, &Modcr- 
nos Do&ores, nu 
faluianum intcrdiaum rcdda- 
tur cuilibct crcditori,habenti 
bona fuidcbitoris cx aha cau- 
fa, quam locationis obligata , 

6 licct hodicrnis rcmporibus 
opinio affirmatiua 61 in foro 
canonizata adco quod ab ca re 
ccdcre temerarium cflet, qdT 
vcrum Intclligo dc vtili faluia- 
nojcum dircctum,vt plurics fa 
pradictumeft, dcturfolum- 
modo contra conductorcm 
Prcdijruftici,tamen uclarius 
apparcatdcveritatc iiuius rc- 
cepta?opinionis,mihiuidetur 
non fuperuacuum nferre ali- 
qua,in quibus iundctur, er pri- 
maknddnicttr.Jis ratio d&A dc 

B 2 fumpta 
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*?>e Vtili SdtuAm IttterdiSlo 

• 

fumptaextex. inl. i. C. de 
Prec.& Salu. interd. vbi Impe 
rator Gordianus uerba fhciens 
de huiufmodi Saluianot inter- 
dido,his vtitur verbis , ncmpe 
(id enim tatummodo aduerfus 
condu#orem, debitoremue 
coimpctuy ex quibus quidcm 
tierbis non eft dubitandum, 
quin competat cuilibet ctedi- 
tori cum aperto ore Gordia- 
nusaffirmetdari etiam aduer- 
fus dcbitorem quicquid fubciii 
terjetdifputatiuc male e*po- 
nantaliquidi&ionem illa(ue; 
Hxcq; opinio magiscoadiuua 
tur,quia non potelt dari diuer- 
iitas rationis, quarepotius in- 
trodu&um fic rcmedium il- 
lud ad fauorcm iocatoris Prar- 
dij ruihci,quam alterius credi- 
toris,crgo cum cadc ratio pof- 
fit iubfiitci eidcm ius eft ftatuf 
;.l.iiludff.adI.AquiL 
;niuntuerbalegis, Saluianum tnrerdiduman 

creditoiihabenti folamta- 
eitam hypothccam . 

S V CH U A K l V CW. 



8 .nuraer. 5? . Cjpol. caureL ' 
8 1 . Rot. Rom.in nouifs. decifT 
3$. num. 24. par, 2 . C. Can- J 
tuccio:& ct in plunbus caufis 
fequtita eft hac opinione Surd. 
decif. i40.num.4.Aret.in§.itc 
feruiana num. 9. & idemfurd. 
decis. /74.mimer. rj.Sc no- 
uiifimel moderni AuditorcsRo 
ta? Macerate i n tract. de falu.irr 
tcrd.par. /.cap. 8. quocirca n5 
fupereft amplius locus dubitarr 
di,quicquid teneaiKmuIti rcla 
u per Menoch. m traaaru adi- 
ptfc.remcd.^queft. 3. num. 
/7.cum quibusipiequoq; pcr 
traiire videtur, qucm fequutus 
cft Senatus Pcd.montanu*, vt 
pctThefaur. decis. ij6. num. 
8.CU111 feq. vbi plcnc cxamin* : 
turarticulus. 

ARGVMENTVM. 



conucnit quoqj difpofitio 1. 4. 
§.quotics ff. dcdamn. infec. 
cum ahjs uulg. at quidem uer- 
ba lcgis conucniunt tbi ( dcbi- 
torerruic)ergodcbct conuc- 
nirc,& dilpofuio , hancq j opi- 
nioncm tenuit Jiart. patcr ue- 
ritans in d. 1. 1 . ff. de Saluiano 



I SaUianum interdictumcompe- 
titettam pro tacitahypothc- 
c* . 

intcrdictonumer. 2.Rol.aVal 2 Hypothtcatacitaeompetitetiam 
le confi!. 1 4. numer. 1 . Ncguf. contra tertiumpofiefiorem . 
dcpignor.in4. mcmb. 2. par. j Jtiypothcca tacita anterior prx- 
nurrj. 133.6cw3.mc1nb.paf. fcrttor potteriori cxprefft. 

4I» 
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4 I* tdcstd hjpotbecd dttenditur 
ttmfus promsfesonss y non au- 
tem numerdsionss, quo ad ef 
fecsum pr&ldtionis . 

/ lntdciSdhyposbecd veniuntbo- 
n*pr*Jcntsd 9 &futur4)Jscut 
inexprejfd. 

QVAESTIO VI- 




N hacpraefenci in- 
ucftigationc poft- 
quam inantccede- 
ci vidimus,an vtilc 



Saluia n u m incerdi&um rcdda- 
tur cuilibct crcditori, haben- 
u bona fui dcbitoris expreisc 
obligata fc offcr t nunc vidcrc , 
quiddiccndum, vbi bona taci- 
tc funt credicori obligara, an 
compctat vtilc Saluianum con 
tra qucmhbet pofieiTorem > & 
2 affirmatiuerelpondendutcxi- 
ilimo 3 quod quidcm probatur 
ratione,& auchoritatc 5 Ratio- 
ne, qnia Saltjjnt.ro inrer- 
di&um competic cuicunque 
datut hypotlKcaria,Aret.in§, 
Scruiana~r.itr.de- ad.nu.y.cir. 
pnnc. Rot. Rom. in NowCdi- 
ucrf.dccif.44.par. 1 .nu.4.crgo 
compctic tt.am protacitaby- 
pothcca, quar fccundum Bart. 
ln 1. 3 . C. dc pignor. in quarta 
par. verl. fcdcontra praedic^a| y 
poteft cxcrccii contra qucmli- 
bct ccrtium pulldforeni, pcr 
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tex. inl.ptima, C.de Salu.in- 
tcrd.tSccundo nam clarum cft 
quodpro expreiTa hypotheca 
datur hypothccarra a&io con- 
tra tcrtium poiTciTorem, I. <i de 
bitor,rT.de pigno. cum hisquar 
not. in dido §. itcm Scruiana 
inft. de a£.quod non habet dtt 
bium > ergo ctiam pro catita, 
quia tacici,& cxpreili pat cft 
virtus,l.cum quid,ff. ficcrt.pe- 
tac. &in propnistcrminisde- 
clarat Neguf.de pignor.quart. 
mcmb.a.par. nu. 1 3 2. nam ta- 
cka , & cxprefta hy potheca rc- 
gularitcrapari proccdunt, & 
pari paiTu ambulant , vt pcr 
JDyn. in rcg. qui prior. dc reg. 
iur. in 6. tk per Bart. in I. is 
q<ii, flf.de iur. fif„ & cft ccx. in I. 
vnica, C.rem alienam gercnti 
Authoritacesvero nodefunt\ 
hoceniminpudo tenctGab. 
conf.44.num. 2. 3. 4. & 5.1ib.2r 
Neguf.de pignor.in d.4. meb^ 
».par.n.i33.nouiiTimelcquu- 
tt func in mdiuiduo modcrni 
Auditorcs Rocae Maccrac. tn 
cra&.dc Salu. par. 1 .cap. 1 j . & 
latiusdicemus in fcqu. qua?ft. 
Qtiocirca non crit ckibican- 
dum quin SaluianumiiKerdi- 
dum poiTitjvel valcat e \crtcrt 
cotra cercium porTcilorcm pro 
tacita hypothcca puta pto do 
cepromiifa,dc q ; ia non ftt coo> 
fc^uminftrurrvctuin,iccm pro 

boii.s 
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bonis fil ij a patre raalc admini- 
ltratjs 5 al ienatis,& confumpt is, 
J.cum oponet,f fin.Cdcbon. 
qua? lib. vbt glo! Bart.Surd. 
decif.271. nuiD. vlt. poft Pi- 
nel. inJ.prin>a,par. ;.iu,^. 
Irem promaleadmtniOrarisjn 
boms tuto r j s, vel curatoris, itc 
pro pecimiis mtltliatis in rdc- 
&ioncmdomus,vel nauis, & 
proaliis in quibus tacitecon- 
txahicur hypothcca , mcdtantc 
j legisdjfpoiitione.quosomnes 
cumulatiNeguf.de pigoo.in d. 
quartomcmb. 2.par.adqucm 
in occurrcnticfl confugicndu. 
Noneritparircr ha?iitandum, 
quin in prardidis cailbus » in 
quibus tacta hypothecacon- 

3 trahnur, fcmper antcrior t hy- 
potheca in tempore crit prarla 
ta > etiam fi poilerior cfletcx- 
prcfla, Alcx.conf.58.num.4. 
vol.7.Bart.inJ.fiis,ii".deIur.fif.. 
cum aJiis rclatisa Ncguf. in d. 
4. membr. 2. par. nuro. ?8. in 
fin.exceptisnonnulIis cafibus 
particularibus , dc quibus per 
cum. ~ 

In qua qui<jcm hypothcca 
tacita quoad erfc&um pra?la« 
tionis crit irrfpiciendum tcm- 

4 pus t promiflionts,non autcm 
tempus numerationis, vt ali- 
qui futit arbitrati, quos confii- 
tat Neguf". in loc.cic. num. 80. 



promtfllon is, fcu obligationis, 
ficut in cxprefla hypothcca 
propter parem virtutcm, & ne 
dum rc fpcctu bonor u prarfcn- 
tkirn; fed etiam r cfpcctu bono 
5 ru m f fut u rorum, pcr tcx . in I. 
hac cdict al j, § .omnibus , C. dc 
fccund.nupt. v t per BaJ.in 1. 1. 
col.pen.tT.folut.mat. quicqutd 
aliqui contranum fenferint , <5c 
malc, quorum opinio commtt 
nitcr damnatur , vt aperit Ne- 
guf. in Gr pius citato loco m e" b. 
4. 2.par.nu.i ^.pcrgenerali- 
tate,tex.in 1 .fin . C. quae rcs, pi- 
gnor.obl ig. vbi communis rc- 
gulaprobatur. 

ARGVMENTVM. 

Saluianum intcrdictum , an 
competat pro legatis » 
&quid prolegatis 
annuis . 

S VOM M A R I VlM. 

/ Saluiannm interdictum dxtur 
prolegatis, ficut frohisda- 
tur bypotbeca. 
2 Salnianum intcrdictum datur 
pro quantitate lcgatafccns im 
ipfa rc legata-JCoutrariu tame 
num.j. * 
/ Saluianum intcrdictum damr 
etiam pro ipfa rc lcgata . 



quiafitretrotra&oadtejnpus 4 Saluianam interdictnm datur 

pro 
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rtumtamcHynum.s* : 
S Saiuianuminterdictum nonda 

tur vbi fietffet remijfabyfe- 

thecaatejtatere. 
7 Salutanumtntcrdtctummnda- 

turinaljff rebus alteriltga- 

tispertettttercm. 



QVAESTIO VII. 

CVJ^Jg Via in gcncrc dictu 
W£s^V)i cft,SaIuianumin- 
^II/J tcrdictum compc 
■t^r^si tere pro tacita hy- 
potheca, nucvcroinfpcckcft 
etiamdiccndu compctcrepro 
Icgatis, pro quibus a LcgisJato 
ribus inducta cft tacita hypo- 
x th* ca t c* coniccturata meote 
dcfimccoru m>vr corum volun 
tatcsfacilius cxccucionidema- 
dcntu r,l. i .C. communiadelc 
gat.vbicommuuitcrnotacur, 
$.noflra inft. dc Icgat. & per 
omncs fcribentes in 1. 1 .ff. eod. 
Ncguf.dc pig.4»mcmb.-i .par. 
nu . 1 5 7 . & in puncto Saluiani 
interdicti firmat Rora Rom. in 
Nouif. dccif ^74. nu.4. par.3. 
jn vna Foroliuicn. poft Arec, 
in §. itcm Seruiana, nu . 9 . Inft. 
dc accquicquid malc alitcr fen 
fcrit SurcLconf. 191. num. 1 6. 
lib. 2. qucm reprobatum dicfic 
modcrni Auditores Maccrat. 



$u*ftu VII. i 

i n t rac t . dc Salu. interd. par. 1 • 
cap.8,nu.vlt.!nfinc > &in phf 
ribus caufis hanc opinionem 
fecuta eft Rota , vt in illa Ro* 
mana Saluiani, 1 u nx 2 6. Apri- 
lis 1 5p9. Coram Rcuercndifr. 
P.LaciUotto y &iniIlaBalneo- 
rcgcn. bonoru m,coram Rcue 
renciifs.P.D.Orano, lunaspri* 
ma Iulij 1 596. qua habetis im- 
prdlam in calcc huius quaeftio 
nis de vcrbo ad vcrbum in m a- 
nufcript. & alibi £epe s Funda** 
mcntum rcalc huius condufio 
nis opinor^illud cfTe po t i flimu, 
quia SaJuianum Jnrcrdiccttm 
compctit omntbus, qutbus co- 
pcttt hypothecaria > & cft reco 
ptifftma conclu fio, vtin termi- 
nis Saluiani, & lcgatt firmat 
Gab.conl"44.n.2.3.&: tfiib.». 
hy pothccaria autem dat u r pro 
lega t o, vt dixi > igit u r datur, <k 
Salu ian u m interdiaum , A&. 
dccif.itf2.nu.8. 

Lirmtatur tamen pratdicn 
condufio, primo,vt proccdar, 
fi Icgatu fit in quanticare , quia 
de plano incrat Saluianum in- 
cerdictum , vc liqucc ex pratdt- 
ctis , vel procedir in aliis rebns 
2 t non legacis a ccftatore , fecus 
vcr 6 fi in ipfa re legaca in fpc- 
cic, pro qua non competicSal- 
uianum inccrdiccui» , co quod 
non compctit hypothccariain 
ipfa mct re kga ta,glof. in §.no 
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ftra,in verb.hypothecaria inft. arridcr(pace corum dixerim,) 
deiega.&inl.i.m verb.inmul 3 cjaeft rcltringerc nimis tcx. 
cis, C. communia dc lcg. glof. d.l. i .C. comunia de lcgat.qui 



in Auth. contra , vcrf. m rcm , 
C.ad frcbci!.raciocft,quiarci 
propriaeu inconii.lit piguus» 
Uirem aueuara , i.a.rf. de pig. 
acc. !. nequcpig uis, rf.dcrcg. 
iur. & rcs propna non poteft 
iibi fcruire,l.in rccommuni, tf. 
dcicru.vrb. prajd.l.cum in fun 
do,in princ. tf. dc iur. dot. Nc- 
guf. de pig. 4. mcmbr. 2.par. 
fium.158. ^urd.decif.76. cum 
alusibicitacis,uu.2. & 3. atqui 
dominum rcilcgaueadicahx* 
-rcdicacc tranlic rec*a viamlc- 
gacarram , probac vulg. tex.in 
l.aTmo,rf.dcFurc. cumcon- 
cord. Barciu 1. 1 . ff.de lcg. pri- 
mo,vbiIaf.nu.59.8i.& 11/. 
mcnto non compatitut domi- 
nium cu hypochecaria , St hac 
opinionem cenuit Barc. in 1. 1 . 
C.dc communia,de lcg.& co- 
muncm dicic laf. in L 1 . flf. cod. 
& vcriorcm , communemque 
appciiat Graf. in trait. fcntcn- 
-ciarum,m§. legacfi, <\ux).y6. 



gcueralicer loquituribif & in- 
(uper vtilem Scruianam , ideft 
hippotccariamfuper his ,qua? 
fuenntderelictain rcs mortui 
prarftare/ergogencraliter de- 
bcc intelligi , quia ifta a&io cft 
indu&a ad faciliorcexecutio- 
nemukimarumuoluntatum , 
cupiumiicexequiiuxta mcn- 
tcm moriencium.l./. C. defa- 
trrofancccclef.igicur debemu s 
potuii cam ampiiare, quam rc 
ftringerc,cumuerfcmurin fa- 
uorabiiibus. Rot. in nouife.de- 
cif. 457. num. /2. & /3.01111 
feq.prima par.aiias, inducta ad 
vnum fincm operarcntur con- 
trariumeffe&um, cdntratcx. 
in J. iegata inutiliter rT. dc 
adim.Ieg3.&contratex.!.i,C 
de Iurciur. maximc quia in Ro 
ta cft rcccpra illa opinio.quod 
faluianum intcrdictum dctur 
nonfokimpro quantitate de- 
bitainfpecie,vtdiximus in q. 
xii. numer. vlt. vbi vidcatis . 



nu. 2.fcqucndo Ncguf.de pig. Nec rationcs addu&ae pro aitcra 
inquarcomcmbro,2.parr.nu. partcfunttantgcificacwp,quin 



158. quo ioci attcftaturex di- 
- ftisI.if.B utolum,quiquadoq; 
fibi ipfi contrariusfuit, ln dict l 
lcgc prnna , tY. dc icg. pnmo 
commumtcrreprobari . 
y e rum hxc lnnitatio mihi non 



patiantur congruam rcipon- 
fioncm, nam & fi ucrum fit re* 
fuam non poffefibiipiifbrcob 
ligatam cu aiijs adduclis, came" 
iiiud proccdir quandu quiscft 
dorainus Iurc ordinario at vbi 

quis 
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quiscftdominus IurcfpCciaH 
tn qucm pro facili ori rci con- 
(equutione lcx transferc domi 
nium,&hypothecam, cucpo- 
tcft haberc hy potecariam , c- 
tiam in re propria.!. in bcllo §. 
Ci quis fcruum.fT.dccapt.&poft 
lim. reucrf. & iti relpondcc 
Surd.poftBarr.in 1. /. nu. /3. 
ff.dc lega.primo decif. 76. n.t. 
vbicitac mulcosgraucs I>o&. 
cenentes contra di&am limica 
tioncm,qui co modo rclpo n- 
dcnc ad obicdtum • 
Practcrca , & 2. concraria proce- 
dunt,vbi pcr ucram rraditione 
quis fattus fuic d o m 1 n u s, fccus 
ubiper quandam iegis fictio- 
ncm, & Iuris priuilegium , ut 
in lcgnrario animaducrtut mo 
dcrni Pacauinidefldccom.arr. 
45. nu.40. Tcrtio poftent pro 
cederecdcraria, vbilegatarius 
peteret rem lcgatam , vt fuam 
lccusii peterc t , ut (Ibi debiram 
queadmodu rcfpondcc Cyuv 
in I. /. C: communia deleg. 
num. y* quem fcquitur Surd. 
in prxcirara Decif. 7 <5.n . 9. cu 
alijs,ibi pcr cu a llegatis: cx qui- 
bus limitatio rcdditur multum 
dubin>conrra quam mclius fen 
ticndocenuit Bar. ind. L / . tT. 
de lcg. primo , & idem uolue- 1 
runcBaldus Alcxander,& Aj 
ret. rclati pcr Lcc. •& Cagnol. 
iu d. lege ncnue ojgtais n. dc 



jQnfliolV. * 

rcg. Iur. & communem dicit 
Soc.in d.l. i.dcleg. primo& 
ifta cft receptior fententi a , ut 
nouidime acceftatur moderni 
Pacauini defidecomt r s.in di&. 
art.45. uu. 40. ex didisRip. 
& Bologn. & alioc. ibi cicaco- 
rum.Quarco, & vlt. pcxeftre- 
fpondeti, regulam d.l. nequc 
!gnus,cum (imiiibus,non ha- 
erelocum quando caufa fc- 
cunda* acquificioius cft pin- 
guio r,& plenior, quo cafu da- 
turtunchypothecaria, utcon 
folidetur actualis traditio in 
dommum,que ante traditione 
non crarita p I cna, et pin guis , 
vtrectdconfidcrat idera Dec. 
in d. L ncque pignus , numcr. 
4.&in hanc parccm uidecurin 
clinafle Rot. Rom. in eadem 
caufaForoIiu.m proprijs cer- 
mims lcgari , & Saluiani inrcr- 
di&i\iuccccp6deretur UeciL 
686.numcr.4. cc 5. parcccer- 
tia ,.& 111 propriis cerminis Sal- 
uianihanceandcm rcfponfio- 
ncm accomodauit Rot. Rom. 
in Nouifs. decif.44.in tertia p. 
limit. prima ad fupradiccam o- 
bicccionem. Limicacur fccun- 
do vc fupra firmata conclufio 
nonprocedat in icgatis annuis 
ffpro quibus non competit Sal 
uianum Intcrdiclfi contratcr 
cium,eoquiapro his non da- 
tu t hy pothcca, ex quo coruira ; 
C natura 



l 



L 
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natura rcpngnat. namlcgatu 
annuum dcbet folui defruct;- 
busl. firmio,§. patcr ubi glofs. 
tf.quando dits Icg. ccd. Lapud 
iulianum f.hcrcs dc lcg.primo 
Igitu r actio dcbct dirigi conrra 
eum,qui colligit fructus. Hinc 
-dicunt doctorcs, quod licct rc- 
gularitcr lcgatum dcbcat iolui 
ab hc;rcdc,qui pottu" tot dc bo 
nisuendcrc, ctufumiructum 
minucre fecundum ecmmune 
fcncentia,dc qua per Dcc. cof, 
590. poft Barr.inl. fin.fT.de u- 
fufruc. legar. ramen iftud non 
procedic in lcgatis annuis,quae 
iolus ufufructuarius iolucrc 
tcnetur cx fructibus , & non 
hxres. I. final. §. fin autem 
C. de bonis quae iib. vbi no- 
tanr fcnbcntes , crgo pcr con- 
fcquensnon funt obligata bo- 
na^quiaficflent obligata, h«- 
rcs rencrctur foluere 5 vndc fi 
non datur perfonalis , nec mi- 
mis datur hyporhecaria , qua? 
tn hcrct pcri onali, & finc ea no 
porcft fubfiftere, l.contrahttur 
£de pig. 1. fideiuilor obligari , 
fT.de fkkiufl. jgitur ncc Saluia- 
mim y &iiludfirmat in tcrmi- 
nis. Surd. Dccif.Mant. 2 8. vbi 
refcrt omnes Dommos Sena- 
torestranfiuiifein hancfcntcn 
tiam,excepto Prxfide, licct iu 
«litta cauia, poftea nou fuerir 
fudicatu > aUas cilct dc ditcclo 



contraucnirc voloiuati tcftato 

ris, qtii noluit onus apponi fu- 
per rtbus > fcdfuperirudibus , 
vttjbiiui.8. . 

Non omkto tamcn ,quod 
modcrni Auditores Rorc Ma- 
ccraten.tenuerunt % cunrraifta 
hmirariom m in tract. dc Salu. 
intcrd.partc pnma,cap.p. n.2. 
perdo&rinam Bait. farisclara 
in 1. Caius,v cri.it cm qua?rit,gl. 
ff.de annuis legar. v hi exprelse 
dicit ? quod pro aruatns iegatis 
funt obligara omnia bona te- 
ftaroris generaliter pc r tcx. in 
1. 1 . C.com . de legatis , & iftud 
vidctur etiam fuiffe de racnte 
Rotae Romana: indi&a Dedf. 
c^.par.^.fub num.4. Q.uibn* 
addo ego Kcguf.de pign. in 2 1 
parte,4.mcmb. nu. 164. verf. 
cgo puco , qui loquirur in au- 
nuis alimentis legaris, pro qu i- 
bus competere iatctur hypo- 
t hccan am , f icut in aiiis legatis; 
ego tamen intelligerem docln 
uam Surd. & alioru m pxoccde 
rc, rcfpcdu annui lcgati iam 
dccurfi in vita hxrcdis , qui cu 
coUegcrir iiudtus , tencbatur 
loiucre Jcgatu m,nc rerrius pof 
kfibriindebiie grauetur,ii lcga 
tanusfuitin mora cxigcndian 
nualcgacnipcr eaquae dicic no 
uifTime Bart. dccif. Bononien. 
7 2 .& per caqua? habcnturpec 
Surd.dccif. 3 2 1 n um >$ . q ui pro 

prie. 
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prie loquitur in annuo canone 
eontratertium poifciTorc non 
cxigcndu quando ocditor fuit 
in mora agendo contra obliga 
tum.Pro dccurcndis vcrd infu 
turum exitnmarem, limitatio- 
ncm non intrare, pcrca qua? 
latius diximus , quod vidctur 
ctiam dc mcntc ipfius > Surd.iti 
d.dccii.28.num.a .fitcdtc pcr- 
pcndatur. ' p ' 

; Limitatur tertio, cbncluiio 
fupra firmata,vt non procedat 

6 fitcftatorintcftamentotfemi 
iilfet tacita bypotfaccam , qua 
rcmirtcrc potcfty quo cafu no 
compctertt Saluianum Uner- 
dicl u i n,gl jf. ui J . 2 . rf. vt in po£ 
lc 1 1 . .cg. oc fequuntur commu- 
■oitcr Oovlorcs , vt refert Nc- 
guf.Mi d.quarto mcmbr.2 .par. 
nurn.i 6 1 . Bart. in J.ncmo po- 
rcft,£deIcg.primo,GraiT.in §. 
legatum, quxft. 76 . m finc , & 
communcm dicit Surd. in di- 
eta Decif. 28. num. & cum 
noncompctat hypothccaria, 
«ec minus Saluianum, compe 
tcre poteft, vt farpius didum 
eft. , 

Limitaturqiiarto,vt no pro- 
cedat cecJuMoin aJijs rebus al- 

. tcri lcgatis ateftatorc,tfupcr 
quibus non cooipeteret hypo 
thccana,ncc minusSaluianu, 
ne quod vni datur, altcr adima 
matur s dc qua re , & aliis vidc 



Ui 



per Neguf. in loco citato , fub 
nu. 1 60. quia non cftprxfcas 
matena: lequirur modo deci- 
fioRotxRomanx. • 
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B*l*ere$ge*.ho*9r*mJu*A 
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Jt. P. D. 0rs*4. 

Domini alrera parteiuforma 
te,tenucrant doroinu Octauiu 
immitendumcffcin pofleffio- 
ncm bonorum quondam do- 
mini Albcrtipro confequutio 
nelcgatifibiper eundcm reli- 
cti, quia cum prolegato detur 
hvpochcca. I. prima §. primo. 
C. com. dc Icgat. Mcnoch. de 
adipifccnd.Rcind . tcrtio num. 
3/.daturetiam fahuanum,Ne 
gufldcpignor. tcrtio memb. 

partc princ. num. / a. «eqs 
hocimpedmirexeo qo* prius 
egcrit ad legitimaro,qtiia pote 
rit experiri pro legrtiroa, & de 
mum deliberare, an magrs fibi 
cxpcdiret confcqui Jegatum, 
quam Iegitimam,nam tcftator 
legatum libi reliquerat Joco 
legitime Caftr.tn l.uerbis Icga- 
ti.nu.2 .uer. Item mota ff. ad I. 
falc. B ar. & alii in I. dcbitor £ 
de leg. fecundo Arct. in §. cx 
contrario Inftit.de Icga.fi qui- 
dc non eft probibitajvariatio 
antelatam fcntcntiam Gabr. 
C 2 de 
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de regu!. Iur, concl* prim&nu. 
50. & pnufquam lolmio fucnc 
factalegitimcubiactioncs sut 
diuerfe Rot. decif. jp.ct tf5.dc 
rcfcrip.in antiq.uel ctiam qua 
do funt conrrarias dumfrtodo 
fuccefliue moucanturMohcd. 
decif./ 74A fuit rcfolutum co 
ram fanctiflimo inunaScncn 
fis Potis Arighi dc anno 1 580. 
&nouiflime coram Illiiftnfli- 
mo Angono hi una Placcnti 
naaquarum. 

ARGVMENTVM. 

. ..... » . ' . " . ' 

SaJuianum interdi<ftum,an corrv- 
petat Fidticommulano 
vmueriali. > 

S V M M A £ I V M. 

• » t\ «■ 
/ ,SaiuUnum interditftim datur 
, . ettam fdetcommt/s.trto vni- 
ucrfalij&num.6. • 

2 Ampltatur /fttefttfttfaverb*- 

Us refiitHtto ,fiue non . 

3 Secus, vbt ctt ficJa realts rc Ui- 

tutto. 

4 fidcicowmifiarius antc factam 

rcAitutionem, non dtcttur 
vere duminus . 
/ AcJto per/onalis^ vbicunaue da- 
tur , intrat ctiam hjpotkca- 
. ; t iria . 

0 T ex.inl.nequcpigrus ff.dcrcg. 
Jur.deciaratur. 
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emadmodum 
igitu r Salma- 
rtum intcrdi- 
5lu darur pro 
legatisparticu 
lanbus, itapan ratione, vidc- 
tur dicendum , compctcrc > & 

1 fideicommiflario t vniuerfali, 
quod quidcm apud me nan 
habctdubium cx infrafcdptis 
rationibus , & authorieatibus . 

Primo } quia exequatafunc 
legara^& fideicoramifTa,l.i .de 
Icg. 1 .«Bart.in 1. 1 . C. commu- 
niadelegatis, &in hocomnes 
conncniunt , ficut igitur Sai- 
uianum compctitpro lcgatis, 
debct poflfe quoquc compo 
tcre , & pro tidcicomrrufTo , 
quia valet argumetum dc vno 
ad aliud probat late Eucrard. 
infuacent.in locoalegatisad 
fideicommilT. ik iftud intanrfi 
procedit, quod fideicommifla 
rius poreft vti hoc rcmedio , 
fiue fit facla verbalis rcft itutio 

2 f fiue nonj quia fi eft fa&a vcr- 
balisrcftitutio parum rcfert*fi 
non fit fequuta realis,que tunc 

3 impedit hocremedium t Nc- 
guf.de pig.tcrtio mebr.&par. 
num.4. & Stird. deciKMant. 
j6. nti.tf.quicquidalitcrfcnfo- 
rit lal.ibi rt latu.. 3 {i autcm non 
fit fu&a rcftuutio , de arquiratc 

Cano- 
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Cauonfea ad euitandum drcui 
rum fiJcicommjll irius, agrt re 
. ^aviaftblqucalia rcfhtutione 
.JJald.in cap.m priefcntia num. 
31* vcrf. dubito vbi Dcc. in *. 
. notab.dc probar.Parif.cof.i 2. 
• num. / 1 5 .lib.a. & fuit tcntum 
in lac ro vrbis auditorio.C.fan- 
ftifliroafc]icifs.j;ccord. Clcroe 
tc VIII. tuncRot* Auditore 
invnaSenQgakn.haercditaus, 
dic 2 1 .Iun. 1 5 6 7 * vt audio. » . 

Sccudo qiua fideicomiflarius 
antcfavtam rcalcm reilitutio- 
.ncm, nodidtur vcrc dominus 
4 t.ergo cum ci non compctat 
fei vendicatio,vt dicut Do&o- 
resindi&il.i.dclcg. i.&inl. 
I .C.com. dc leg. dcbet vt jquc 
poflc compctcrc hypotheca- 
ria,igitur > & Saluiauuro mtcr- 
didtum. i 
Tcrtio vbicut] jdatur a&iop 
^5 fonalistdatur quoquc hypo- 
thecariad. 1. i.C.com.dclcg. 
Arprofideicommiflb vniucr- 
fali,daturperfonaliscontrahar 
redcm.Bart.& Dodorcsinl.fi 
Icgatum.rT.ad Tccbel. crgo, & 
hypothccaria , & confecutiuc 
vtile Saliuanum interdiclum. 
Quatto dc hoccittext. op;- 
iusmaurh. rogati C.ad Tn l\ 
vbi litcrulitcrd:ctt Iurifcof. da- 
ri fideicommiilano vniueifdi 
hypothccaria pro rcbus fidej- 
commiifo fubic£tis,& licct pra? 



QutflioVllL ij 

dicla fatisclaralint,nihilom> 
nuspro carum corroboratio- 
nc poteft adduci Surd. in decif. 
Mant.7^. vbi atteit3tur,ira fuif 
fe rentum in Senatu,poft Bart. 
Bald. Corn.Bologner.Ncguf. 
Cagn.& alios ibi rclatos, & itc 
rum decif.27 1 .num. 1 .& iccu- 
ti funt nouiflimc Modcrni Pa- 
tauini inrradt. dcfideicommif. 
art.45.nura.49.dummodon5 
iit faCta rcalis refhtutio, vt dixi 
fubdcns,multum prodcflc hu- 
iufmodi hypothecariam pro^ 
auocanda ipfa rc ridcicomifsa> 
ria a tcrtio pofleflbre , ex quo 
no ent opusprobare dominiu, 
vel quaii,ipiius dc i "u ncli, fcd fo 
la poflciTio erit fufliciens,& ide 
quoq.refcrtSurdusin prxcita 
ta dcciiionc 7 6.num. 6. cx me- 
te Beilo. 

Etin terminis,^ deturSaluia 
num interdi&um ad fauorcm 
fidcicom millan j vniucrlalis co 
trapoflcflorcm rei quieamab 
hxrede grauato cmit, mdubita 
tc tenet Hicrony. Gabr. conf. 
44.vol.2.niim.i.2.3.4.5>& 6. v 
rcicrcns, ita futilc rciblutum in 
Rntain vnaM mtisfalifci cora 
Cantuccio , & in alia Romana 
dc Comitibus. C. San^tilsimo 
b.m.Clcmente8. Luna? 30. la 
nuarii 1 5 o 1 . qcT & vetu clr, & 
placct hic jllam adiungcre de 
vcrbo ad vcrbum in calce prx- 

IditiS 
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ientis qua?ftionis • 

Nec auiequaf; c c obie&u,<ji 
pailim f 1 t ab aliquibus de regu- 
Jal.ncquepignus. dcrcgu. iur. 
7 tquiavlcrarcfp >n(iones, quas 
cxmcnteommu addu&e fuc- 
runtin prarcedcnti qua?ftione. 
Refpoderi cciam potcft ,prouc 
re&e rcfpondtt Neguf. de pig. 
in dic.8.par.3.mcmb.n.4.rcgu 
lam dict i tcxtus proccdere, vbi 
pcr rcalcm reftitutionem fuic 
qusefttum ius plcnum , &do- 
mmium pcrfcclum ipfi fidci- 
commiflario , fccus fi non ad- 
huc aquifiuit reaiem reftitutio 
ncm , ideo rcfpcwtu illiusiuris, 
quod nbi deficit tn rcbus fidci- 
com m i tfis , potcft pra?tendere, 
cas rcs fibi obligatas fore pcr 
tex.in I. cxeance.$.lacinus. flf.de 
exccpt.ret iudicat. vt ibi pcr cu 
&mterminis|Saluiani, itaad 
eum tcxt. rcfpondet Rota Ro- 
manainnouiflCdecif.44. num. 
3*par. i.tcnorvcrodcciflonis 
cft talis, vt infra , uidelicct. 

Am4»4 HxreditAtts de C$mitiln$s 
Lhh*jo. lanudr. /jfr. 

DD.tenucrunt, fideicom- 
miflario vniuerfali, etiam ante 
quam in ftitutus hx res , falcc m 
verbalircr,reftituerit ha?rcdita- 
tcm abipfo adicam,compctcce 
a&ioncm hy pochccanam con 



tra prxfatum ha?redem,& ha?- 
rcditatem , pcr rldeicommifsu 
relidam , rciticuere compella- 
tur, hanc enim o pini oncm ce - 
nucrunt Corn. conftlio 132. 
hb.^.I.if.ml.i.num .6. comm. 
de legat. & in additionibus ad 
Bar.de fidcicom.hjercd . in pri. 
Couar.in cap. Ray nuc . § . 1 o. n . 
4.dcteft.Alcia.ini. i.coll.pen. 
ver.fed an fideicom milTario dc 
lcg. 1 .& tbi Iacob. de Nigr. nu. 
1 3 1. & Bolog.n.3i3.Bcil.inft. 
dc fideicom.harrcd.n. 1 o. & ibi 
Mynfigcr, n. 70. Ant.Gom.de 
fubftit.tidcicom m. num. 7.\ bi 
plus 7ohiit,huiusmodi a&tonc 
dari etiam ante aditam harrcdi 
tatem , eo quia competit offi- 
cium iudicis ad cogcndum hae- 
redcm,vc adeat. 

Cu itaque in fpecie tot Do- 
c*ro res habcamus hoc allcren- 
tes, & in contrarium nullus ad 
ducatur , ab eorum opinione» 
vifum fuit , nullo modo e(Tc rev 
ccdendum , prefertim ad cffc- 
&uro,vt fcntentia Rotalis poC- 
fit dici notorie in iniufta . Idq; 
tanto magts cum facis vrgenti- 
busrationibus nitatur. 

Noneftenim dubiumquin 
I.i.Ccomm.dcIcga. tribucns 
legacarijs, &fideicommtflarijs 
tres tllas a&iones , hypothcca- 
ria , perfonale* , & uendicatio- 
ncm, habeat quoque Iocum in 

fldci- 
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fidcicommiflario vniuerfali,fi- 
cut, in lcgato v niucr! "ali , pro- 
pteradxquationem fidcicom- 
miiforum,& Jegacorum I. / .de 
lcg. /. in quo conuemunc om- 
ncsiadic.J. i.inult.quaftione. 
Bar.dc Icg. i .ucin d.l. i . C. co- 
mu.dclegat* &dicunt,[etiam 
omncsfupradidi DD. &vo- 
luic Corn.conf.307. num. 1 5. 
lib../.& beneapparct,quiafa- 
clavcrbali rcftmitione , eft in- 
dubicatum , compctere hypo- 
thccariam. Sed controucrfia 
cft circa rci vendicacioncm , vt 
pcr Couar.vbi fupra, & Ncgu. 
<k pigno.in fin. num.40.fi igi- 
cur compctic fideicommiflano 
poft verbalcin reftitutioncm , 
crgo ncccflc cft qct proucniac 
cx difpofitionc dic.l. 1 . cu nul- 
libirepcncbaturftatutum, qct 
anteafidcicommiflario vniuer 
falicompctercc hypothccaria, 
ncc etiam lcgatario,& fideico- 
miflano parriculari,licct aliqui 
in hoc concrariu volucrinc pro 
bari cx l.crcdicoribus. ff. de fc- 
parat.bon. quod tamcn falfum 
cfle,fcrc ab omnibus rccentio- 
ribus eft animaduerfum,vt pcr 
Alciac.in d.l. x .fub num.8p.de 
lcg. I, Dubium quoque no cft, 
huiufmodifidcicomifiario co- 
peccre aclioncm pcrfonalem 
concra harredem , qui iam adi- 
uic, vchtfrcdicatcm rcfticucrc 



compelJacur.Barr.& doa.in 1. 
fl lcgatum.ff.ad Trcbel.quo ftii 
cc fubiucrac regula , qct in om- 
nibuscafibus, in quibusdatuf 
pcrfonalisj, datur quoq; hypo- 
thccariadiol.i.in fin. C.com. 
dclegat. & hanc cffe rcgulam 
cradunc bene Alciat.in d.l. 1 .n. 
29.Sc Soc.Iun.num.448.dc le« 
1 . quo fic vc cum fic rcgula qui 
faJlcntiam adducit , dccaclarc 
docerc dcbct, idquc tanco ma- 
gis,quiacum Iuftinianuspcofi 
ceacur, fe has aaiones Icgaca- 
rijs,& fidcicomiflariis tribuif- 
fecx conicauracamccc dcfun 
dorum, ut corum uoluntatcs, 
facilius execucioni dcmandari 
pofsct nulla poceft affignan ra 
cio diucrfitatis, quarc conicau 
ra voluncacisceftacorisnon ica 
uigeac concra hxrcdem , fic uc 
conrra ahos , & ica ancc vetba- 
lem , ficuc poft uerbalcm rcfti- 
tutioncm,pra:icrt im quia ica Ix 
cicndo, luftinianusprouidiflcc 
dc hypothccaria ccpore,quo fi 
deicommiflarius minus cain- 
digeat,& dencgaflct co tcmpo 
rc, quofibi crat plusncccfla- 
ria, cumcnim finedifficultate 
poftrcftitutam vcibalemhcre 
ditatcm huiufmodi fidcicom- 
miffario compctat perfonalis, 
& rci vcndicatio , i)li, hoc non 
obftancc, couctfliflct ccrciam 
aaioncra, quandoautcm ha- 

buiflcc 



be vtili Sduum Jnter&ft* 1 
builTetomncm a&ionem,pcr- loquunttir pra?di&a de illis a- 



fonalem fcilicet ex tcftameto, 
hoc rcmedum denegarct,vn- 
decum huiccafui conucniat, 
&vctba,& ratio,l.i. C.com. 
dc Icgat. iuxta ctiam vulgatas 
rcgulas, dcbct conuenirc illius 
difpoiuio, cum pra?fcrtim hoc 
tcndat ad faciliorcm cxccutio- 
nem vltimarum voluntatum : 
Non obftat,l.pa&a,& I.r eftitu 
ta,ff.ad Trebcll. q,a vltra quod 
tunc temporis forte veru crat 
non competiifle huiufmodi a- 
clionem, cum a Iuftiniano fue 
rit introdufta , vt dixi,ha?c , & 
omnia alia addu&a pro con- 
traria parrc,!oquutur dc ha?rc- 
ditarijs a#ionibus , & confe- 
quenter de dlis, qua? compete- 
bat defundo. Ha?redttas enim 
eft fucceflio in vniuerfum Ius, 
quod defun&u s h abuit, I . ha? re 
diras,rT.de verb.fignificat.naq. 
cum per aditioncin fint radi- 
cata? in perfonam ha?redis , nd 
transferunturdc ha?redc in fi- 
dcicommiflarium,nifi mcdian 
reftitutione, vel in illts callbus 
inquibus lcx ha?rcditatem ha 
bct pro reftituta,l.fi.C.ad Trc- 
belJ. & idedcillis , qua? hercdi 
qttcfita ruerut mediante aditio 
nc , licct uon compctiflent dc* 
fundo , vt videtur declarare 
Rip.inl. i.nu. io.&tbtPanf. 
num. 1 2 .ff.ad Trcbcll.fcd non 



dionibus, qua? non compete- 
bantteftatori,cum a lcge con- 
tra ipfum haeredcm indu&a5i 
fuerinr. V v: 

Impofltbilecnim eft,quod' 
perrcititutioncm iIla?coropc- 
tat,quiaiIlasnectcftator , nec 
ha?res habuit ; ncccfle eft igi- 
tur, vt compctant abfquc refti 
turioneex fola legts prouifio- 
ne,& quamuis remedium, I.fT. 
C. decdic. diui Adrian. tolen. 
competat fidclcomiflario poft 
faclam reftitutioncm , etiam 
quod nunquam competieric 
ceftatort , hoc nihtl cft,quia ctr 
aliud remedium ex aditionc 
ftierit acquifitu harredi, d.I.fin. 
potcft tranfirc hi fidcicommif 
farium: mediante refl itutione, 
vtper Parif.ind.I.i.nu.ia.C. 
adTrebell.quodnon eftin a- 
dionede qua agitur, vtdixiy 
qua? nunquam nec tcftarori , 
ncc harredi compctit.-cx qui- 
bus tolluntur omnia, qua? in 
contrarium fuerunt addu&a. 

An autcfentcnti;', decuius 
validitateagitur, poflttdidla- 
tain Salurano , correfptcttitid 
huichypothccjcqua: datnr,vc 
ha?rcs rtftttuat ha?reditatem 
L)D. dixcrtiut , hoc efle partt-» 
culantcrvidcndum . 
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AROVMENTVM. 

Saluianum inccrdiclum , an 
dcturfilio prolegi- 
tima. 

S VCM M A R I VCM. 

t Lcxmdgisfauet fiiijs inUgtti- 
mx^uamUgatarijs . 

2 FiUus creditor dicitttr in Ugiti- 
ma^& num.f. 

i Pdter eft obiigatus dare Ugiti- 

mumfiUo. 
4 Condiclio exUgecompetit filys 

inlcgitima . 
/ CondtcJioex lege daturcontru 

tertiumpojfcjforem. 
6 Hipotbecatacita noninducitur 

niji exprefse k /. caueatur . 
/ Lfgjtimu % non eH debitu filio in 

vnu re tantum , fed in vna 

f*£fi & in finguUs rebus . 
/ f tltus non babet bona patris obU 

gata pro fud legttima . 

9 Creditorproprie non dtcitur cjui 

capit ex cdufa iucratiua . 

1 0 CondtclioUgis y qu*. datur filio 

tn Ugitima est perjonaits. 

ii Sdluianum Interdiclum com* 

pettt filto in Ugitima Ugatd . 

/ / Sdluidnum InterdtcJum datur 
fiito in Ugittma , vbi extat 
Hatutum quod afsignetur ie 
gitima fnper bonis latrts. 

1 j Saiutanum interdtclum datur 
/iitopro fuppiementu icgiti 



mtminus relicldin tefid- 
mcnto . Conirarium nu. /, 

QVAESTIO IX. : 

^WrRxfens qurftio, 
JSJjP numSiIuianu iti- 
^ tcrdi&ufilio com 
pctatinlcgicima, 
ab ca pendctjan tacite Uuc hy- 
pothccata bonapatris pro ip- 
1 a legitima ; in qua opiniones 
f uerunc vari*,& proptcrca , ti 
fcquamur opinioncm tcncn- 
tium affirmatiuam,bona pa- 
trisobhgata cflfc,certe intrac 
Saluianu m , pcr ca , qua» dixi- 
mu$ in qua?ft. 6. Si vcro ncga- 
tiuam tueamur,filius rcmanet 
hoc rcmcdio dcftitucus . 

Qui autcm affirmatiua de- 
fcndunc , ca potiflime vtuntur 
rationc,quia C\ dicercmusjfiliu 
non habcre bona patrisobli- 
gata profualcgitimafequere- 
tur,quod maius priuilegium 
haberet legatariusin relcga- 
ta , qtiam filius in legitima, & 
ramen Icgatario datur hypo- 
thecaria, & Saluianum , vtdi- 
&um eftin quarft. 7. cuius ta- 
mcn contrarium vcrius clr, cu 
: Icxmagisfiucacfiliistinlegi- 
tima , qtiam Jcgacariis in re lc- 
gata,l.Papiiiianus,$.quana,rT. 
deinoflf. teftam.patetcxeo, 
qtua rilius in leginma cftcrc- 
L> dicor, 
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ditor 3 & pnrfcrtur indetra&io 
nc legatanis , fi harred tas non 
e(HoIuedo,vt notat.inl.fin.f. 
f\ verd, C.dc iur.dclib. & adeo 
inconuincibilem dicit hanc ra- 
tioncro Patilus de Montepico 
m l.in quartam,fF.ad I.faicid.n. 
H7.vtnon erubcfcatdicere, 
Alcxandrum qui contrarium 
fcn(it,crralTcintcrminis, que"- 
admodum rcfcrt Ncguf.de Pi- 
gnor.4.mcmb.par.2.nu. i £4. 
vcrf.vigefimusquartus. Hacq. 
opinionem tenet criam Bald. 
cof. 1 7 1. vol. 1 .Fulgofct Arer. 
quos commcmorat Ncguf in 
Joco citato. 

5ecundc,mouetnr, nain fi- 
cut crcditor habct obligata bo 
nafuidcbitoris, l.crcditoris,tT. 
ic diftrad. pignor. 1. mofchis, 
ff.dciur.Fifc. ita pari rationc 
debctcahabcrc obligata filius 
a qui&ipfc creditot tdicitur in 
legitima, Lf! quislcgatum , C. 
dc talf. I.vlt. C. eod. 1. cum r a- 
tio,tT.dcbon.damn. maxime 
quiain legitima no potcft im- 
poni aliquod onus ex priuilc- 

gio fpcciali a lcge , dc quo in I. 

quoniam noucila, C.dcinoff. 

teftam. 

Tertio mouentur, quia Pa- 
3 tertobligatur Iuris ncceflita- 

te ad dandum lcgitimam filio , 

prr tcx.in 1. omnind , & in d. 1. 

quoniam nouclla , Cdc inoff. 



teftam. &cft faris vulgarc tfi- 
flum in orc omniu , quod lcx 
obligatpatrcm addandumlc- 
gitimam fi!io,ergo inducitur 
cx hoc tacita hypotheca a Ic- 
gc, quia lcgc t bligamur , cum 
ottempcratcs legibus aliquid 
fccudum Icgcs facimus, inquit 
tcx.in 1. obligamur, vcrf. le ge, 
ff.dc ac"t.& oblig. nc fit in facui 
tatc dcbitoris fe cximcrc ab 
obligationc, cum nemo poflit 
opcrariquin leges habcantio 
cuminfu sadibus,l.nemo,de 
lcg. 1. &hanc rationctnpon- 
dcrat Hicronym.de Laurcnr. 
in decif.Aucnionen. 52.^1.5, 
Quarto, & vkimo argum€- 
tantur fortius, & dicunt,pro 
confcquutione legitim* regu 
Jariter compctft tcodidtiocx 
Iege,l.(i libertus , §. Iibertus,f£ 
dc bon.Iibcr.15al.in l.omnino, 
C.dc inorT.tcftam. Dcc. conf. 
61 3-nu. i.vbi dccommuni at- 
tcitacur . Rot.in nouiiT.decif. 
753.num.^.par.i.Condidio 
autS ex Jcgc,eftperfonalis in 
rcm fcriptam , vt pcr Dcc. ibi, 
& per Put. in tcrminis huius 
qucftionis.Dcctf. 1 37.1ib.a.n. 
vlt. crgo datur t contra tcrtios 
poficfibres,quac ahasnondi- 
rctur,fi obligata non cifcnt bo 
na,qua?quidemhypoihecain 
rcm fcripta Jequittir naturam 
a&iominucaliumjvi pci laf. 
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lib. 1. 

in fquedam,col.4.Inft.de a&. 
& Ofa f c. dccif. 88. nu . vlt. Igi- 
tur,&c. 

Quivero ncgatiuam fequtt 
ti funt, aliis vtuntur , & fortio- 
ribusfundamentis. EtPrimo 
dicunrqudd hypothecatacira 
6 non inducitur t nifi exprefle 
iure caueatur > l.ant£ om nia,rf. 
de probat.ergo qui dicit hypo 
thecam ,tenetur illam proba- 
tc*,aiias cum lex non dicit, nec 
nos dicere debemus , 1. il- 
lam , C. de Collar. cum con- 
cordant. & huiufmodi argu- 
mentationc vtuntur krb om- 
ncs Doclor. Negul. depign. 
in loco fupracitato > numero 
1 £4. vcrf. tamen contrarium 
Cuch.de Icgit.fbl.miht 4»vcrf. 
bona anftntpro legttimahy- 
pothecata. ^fflic. Decif. 1 62. 
inprinc. Hieronym. dc Lau- 
renr.in cir.decif. 5 2 . num. 5 . & 
paifim fequunturalij Doci. 

Prar terea, multi (unt cafu $ , 
in quibus lex dattacitam hy- 
poi hecam,de quibus in tot.tir. 
quib.mod.pjg.tac.cotrahatur 
inq.busno conumcraturifte, 
merito fruflra quatrimus , an 
pro Icgitima inducatur tacita 
hypothcca , &itaargumenta- 
tur Bart.in 1. Lucius, rf.de ali» 
mcnt . & cib.leg. quem in pun 
&o qua»ftionis noftrae fcquuu 
t u r Moderm Patauini de ndci- 



comrahT. artic. 3 6. num. 14*. 

Accedat vltimd ad corrobo- 
ratione huius opinionis, quod 
kgiumanoneftdebitarilto fu 
per vna tantum t re , fed fuper 
fingulis rebu $, I udicis arbitrio, 
l.omnino , Gdcinorf.tcftam. 
I.2.C.quado,'& quibus 4«par. 
lib. 10.Put.dccif.420.i1b. 1. 
plcne Menoch.de arbir. Iud. 
Iib. 2 .cent. 2 .caf 1 6 3 .num . 1 6 . 
quemiequuta fuit Rot. Aue- 
nion. vtper Hicron. dc Lau- 
rent.in d. dccif. 5 2 . num.4. per 
coufcqucns non poteft filius 
authotitatepropriajcligerc \9i 
nam rcm ,cum aliam pro alu 
capcre non poflit , inuitis his , 
qui habcnt intcrcfle; vt pcr- 
pendunt prxfati Doclor es,igi 
tur non poteritfiltus tertium 
poflcflbrtm raolcftarc huiuf- 
modi dccaufa,cum in fingulia 
rebus debeatur Iegitima, & co 
muncmd:ctt Mcnoch. cit.nu. 
1 7. non poflc quidcm filium 
in vna reeligcrc fuam legiti- 
mam , & communiorcm > & 
ae quiorem rcfert Gralf.in §.lc- 
gitima,qua*ft. 1 6» nu.4. & no- 
u . ift m c iequuti funt Patauini , 
in d. tra&. de fidcicomm. in d, 
fchsceftdif- 
fcrcntia,qu* adhibetur intcr 
credkorcm cx alia caufa» & fi- 
lium crcditorcmin legitima, 
quia aeditor habtt hypothc- 
L> a cam 
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cam infolidum contra vnam 
quamquerem, quodnonha- 
bct fiiius 1. creditoris arbttrio , 
ftde di ftrait.pign. vt ben c pon 
dcrantPatauini indifto loco, 
num.147. 

Ethancpartem negatiuam 
t quod filius non habeat bona 
patris obligata pro legitima , 
lcd folummodo perfonalem 
a&ioncm contrahxredetenet 
Alcxan.in i.in quartam.ff.ad I. 
Faicid.num. 1 6. & idcm conf. 
78.V0I. i.&alibifepeinpluri- 
bus confihjs Neguf.dcpignor. 
inlocofepiuscitato. Alfli&.d. 
dccif.i<$2.maximefubnum.9' 
Rot. Auenion.in did.decif.52. 
Cuch.de legit.vbi fupra fol. mi 
hi 4.communcm,acmagisco 

muncm nppellat Graff. in §.lc- 
gitima. quxft. 14-hancqucfe- 
quutur Moderni Patauini in d. 
att.3l.num. 149. tanquam rc 
ceptiorcm , quo loci fub num. 
1 5 f . attc ftat u r incontingcntia 
fadiiitaiudicatum fuiffe niium 
non pofleexpcriri contra ter- 
tium pcjflciTorem, ni(i pro rata 
fecundum ea,qua? di&a funt in 
ultrmofundamento huiusopi 
njonis,& itamtciligit Put. pro 
ccdercopinionem corum Do 
&orum,qui alitcr lcnferut hoc 
cft filium non habcre bona pa 
tris pro lcgitima obligata info 
Jidum,ne meliorcm paucm eli 



geret , fcd pro rata in qualibet 
re ha?rcditaria,ut p cr cum in d. 
decif.37. lib. 2. num. 9, 10. & 
11. u hanc communem dicit 
Gabridde lcgitim. concluf. 6. 
num.i. 

Necobftant fundamcnta al 
tcrius partis, & primo illud qcf 
cxcmplodiccbatur de iegata- 
rio,cui lex magis faueret , qua 
filiisin legitima, fiquidera rc- 
fpondetur argumentum noh 
procederc quia no datur pari- 
tas terminorum prout in fa&i 
fpecic conringit,in qua Iegata- 
rius habet voluntatem Tefta- 
toris expreilam,quam nonha- 
betfilius in legitima,vndefalfa 
redditur confcqucntia q<f ma- 
gis faucatur legatariis, quam fi 
liis,vt per Ncgu.vbi fupra poft 
Salic.lv Alex. in precitato lo- 
co,& per Hicronym. dc Laur. 
d.dccij.j2.n. 5. 

Non obftat fccundu obic- 
(fluin quodde filiocrcditoredi 
ccbaturin lcgitima, quiaDo- 
cto rcs illi,qui dicunt,filium cr e 
ditorcm cfle,nihildicuntde hy 
potheca, & tameneft verum, 
creditum conftarc potfe abfq; 
hy potheca , vt rcfpondent , & 
rccie quidem ( meo tcnui iudi- 
cio) Moderni Patauini in loco 
praecitato num. 1 50. & proba- 
tur in 1. unica C. cum ob Chi- 
rograph.pcc. vltra quod nega- 

ripo : 
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ri potcft,filium crcdirorcm cf- 
fcpatrisin lcgitima cum eam 
capiat cx cauia lucratiua fccun 
dum Barr.in 1. 1 . C. dc lmpon. 
U?c.defcript.Ji.io.& not. icrib. 
in 1.3.C.dciur.&fac.ignor. & 
probat tcxjn I. ti .§. i . ft. de his, 
q u £ in fraud.crcdit. & ob id qui 
5> tcapitcx catifa lucratiua non 
dicitur proprie crcditor,fed im 
propric 3 & abufiue 1. Papinian. 
$.ncc impuberis , if. deinoffic. 
tcftam.Ofafc.decif. 148. nu. 2. 
qualiseft filiusin legicima, uc 
per Alc. ind.l.inquartam nu. 
2 5. ff. ad 1. falc* 

Non obftat tcrtinm obic- 
&um, quod lcx obligat patre 
ad conftituendum legitimam 
fllio, quiaconfcqucntianon tc 
nct,ergo inducit hy pothccam , 
patct ex eo, nam poteft induci 
acciopcrionaliscontra aliquc, 
abfque co quod inducatur hy- 
pothcca , vtdiccbatur info- 
lutionc fecundi obiecli, qui- 
nimocumiex dirigat verbain 
perfonam , ar&ado patrcm ad 
conftituendum legitimam, no 
p rxceden te contra&u, vel qua 
fiinducitur tantum a&io pcr- 
fonalis, vt notant Do&. in 1. 1 . 
ff.dc co ndivlt. ex legc, & Olafc. 
dccif. 58.1111 m. 2 .& Surd.dccif. 
I73.n.7.&28. 

Non obltac quarta , & vhi- 
m$ argumcntaxioj in qua dicc- 



4u*fl» IX* ts 

batur, codidionem cx legeda 
ri filio pro legitima & tanqu a- 
in rem fcriptam frqui qucmli- 
bet poflcfTorem , quia non cft 
verum abfolutc , quod condi- 
&ioccrti,quc datur fiIio,fit rea 

10 lis, quinimmo pntius d.ricur t 
perfo nal is, vt not.in l.a&ionfi, 
ff.de a&. & oblig. & proptcrea 
folummodoexercctut contra 
haeredcm Patris,&dicunt, cfTe 
tcx. in tcrminis in § .coeteru in 
authent. vt cum. dc appell.co- 
gnofc. Afflic.in dec.faepius cira 
ta 1 ^2.numc. 4. & Ncguf. vbi 
fupra vcrfic. tamen contrariu 
quodmirum noncft ,nam non 
omniscodi&io ci\ in rem fcri- 
pta,vt not.Su rd.in decif.Mant. 
173 .num. 1 8. & in omncm ca- 
fum fi admittimus , omnc cdn- 
diclioncm rcalcm efTe, & dari 
corra quemhbet poilcil o rc m , 
debct intclligi fecundum ea , 
quxdixifuprain 3.fundamcn- 
to huius partis vcri.& hanc par 
tcm non poife quidem filium 
conucnire pofTcflbrem infoli- 
dum nifi pro rata , vt bcne ad- 
uertitPut.indccif. 37.1ibro 2. 
num.8. cum feqq.&declarat 
Hyeronym.dc Laurcnr. in dc- 
cif.Auenion. 52.11. 3«&4« 

Limitatur tame fupradicla 
conclufio 1 vt non proccdat iu 
legitima fiiio legata , pro qua 

1 1 compctcr ct t hy pothccaria, fi 

cut 
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CUt pr o aliid lcga ti ?, & pcr cort 
fcquens competercfi Salutanfj 
inrerdidhim ad fimilitudmem 
lcgatorum,vr in qua? . 7 ,di clu 
eft, quo eafu (i aliter dicerc- 
mii5,militaritrunc ratio maio 
Hs fauoris perpcnla a Paulo Pi 
co in dic.l.in quartam , dc qua 
in primofundamcnto verbafc 
cimus, &intcrminishocdicic 
AfTlidt.indccif. 162» numc.8. 
quo loci attefbtur, condcmna 
tos fiiiffc in Scnat u tertios poi- 
fciToresad dirr.ittcndumbona 
patris.racit£ obbgata pro fimi- 
li lcgatodctincndaiurc hypo- 
thccar/aluoiurcdcclaradi qua 
titacem Jdcm Put.in d.dcc. 37. 
lib.i.num.l.&Hieronym. de 
La11rent.pluricscitat.in decif. 
) 2 .fub num. c.& Gabr. in dic. 
concl. 5 . n.3» tit. de lcgir. 

Limitatur fecundo , vt corv 
elu(io fupra firmata non proce 
dat ) vbi adeffet flatutum in lo- 
j 2 cu t quod mandarct nnum 
vcl filiam debere legitimam cd 
fequi fupcr bonis paterms,ma- 
t c r ni 5, v el auitis,tunc enim pro 
ptcr verbum illud ^luper^ adie- 
tlum in llatuto, daretur filio 
hypothecain bonis dcbitoris, 
quia illa diclio importat hypo* 
t hccam , v t not. Bart. in 1. codi- 
cillis,§. inftituto pcrillum tcx- 
tum .fT.de legat. 2 . & confequu 
tiuedarcturquoquc SaluianO, 



vtachierrtt Arf it& decif. fupt^ 
Citata ili.num.l.&inindtui* 
duo Salutani interdi&i uolue- 
runc Dotsinidc Rota dccifio. 
44. in nouif.diuerf.par. i.antc 
mimerum primum quicquid 
videaturfcofiuePut* vbi fupra 
decif.37.lib. 2. nume. i.potcfc 
enim ftatutum indticerc hypo 
thecam,vc lacc comprobat, ac- 
quedefcndit Surd.dccif.Manr« 
dccif.3 1 2 StcfCrat. de 
cif.Marcbia? 203.11. 10« 

Tcrtio & vltimo limitacur 
dt&aconclufio,vt nonproce- 
dat ncchabcat locum, in fup- 
x 3 plemento legitima? t quando 
aJiquid minus fuit rcli&um fi- 
lio in ultima uoluntarc , t u n c 
uiderctur dicedum, ut pro 1 u p- 
plemento compctat Saluianu 
tnrcrdicl u m, fk ut competit hy 
pothecaria,Neguf . de pign. in 
drc.4.memb.2*par.n. 1 64. cir. 
fin.uerf. quiatamcn conclufio 
nes Cuch.de Iegit. ubi fup.cir* 
nume. 4. cum aliis ibi adi cctis, 
quorum opinio prxcipue niti- 
titur fundamento , quia ficuti 
pro legitima reli&a competic 
hypothecaria>utiam firmaui- 
mus,ita pro augmentodtbec 
poffe compctcre, tanquam ac- 
cefforio, §. quod in rerum. §. fi 
quispoft.de lega./.l.ctiam, C. 
deuiu. eomaxime, quiafilius 
petcndo Jegitimam, non dici- 

tur 
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turvcnitecontra patris volun 
tatcm>l.cum Icge,C.dc Epifc. 
& Clcr. v bi BaL quafi plus di- 
£tum, quaro fcriptutn pro con 
fcruationc vlbmarum voluo- 
t atum | vt faalius executioni 
dcmandcntur arg.l.cum auut, 
ff.dc cond.& demonftr. & I.cu 
acu tuTimi, C.dc fidcicommilT. 
& ficlex fupplct defcclum ip- 
fius teftatoris,cu m qua praefu- 
mitur,quod volucrit feconfor 
mare, 1. talc pact u m , vbi glof. 
ff.de pa&cum flmili bus,quod 
ctiam fuit dc mcntc Bald. tn i. 
hac cditt ali , co 1 . 3 . in Hn . C . da 
fecu nd.n upt. Dec. in I. fin.nu. 
24-C.de cdi&.Diui Adr. Tol. 
& Cagnol. in 1. Papinianus, f §. 
quarto vero, ff.d c in of.tefta m . 
qux opimo fati s equa videtu r ; 
quaactfi tot rationibusj, Sc au - 
thoritatibus fit munita , f rcddi- 
1 4 tur tamen dubitabilist pcr ca, 
qua? fcribunt moderni Pataui- 
ni,inart. nupcrcitato,n. 151. 
contra quam iudicatum fuifle, 
ceftatur Put.decif. 1 37.Iib-2.cc 
idcm rcfolutum fuit in Rota 
Aucnionen. vt refcrt Hicron. 
de Laurent. in d.dccif. 5 2 . circ . 
fin. tum quia iupplemcntum 
legitima? non petitur actionc 
cx tcftamcnco, fcd cddjctione 
cx lcgc, tum quiapetiturcon- 
tra voluntatcm teftatoris, vt 
pcr Pucin d.decif.i 37.1ib.a.$c 



not.Bart.in Llibcrto, §. filium> 
ff.de ann. Icgat. & probattex* 
in S. aliud quoque capitulum > 
verf. cetcrum in auth . vt cum 
de appell. cognof. & Gab, . 
com.concluf.de fecund. nupt. 
concL4.nu.32. 

Ncc rationcs ex aduerfo 
perpenfa* quicquam faciunt , 
nam etfi acceftorium regula- 
riter adhereat fuo principali , 
hoctamen locum non habct 
quan do acccftbrium habct or- 
tum ex diuerfo fonte, prout in 
facti fpecie contingir, vbi reli- 
clum a patre dcbctur a&ionc 
ex teftamcmo , fup plemftu m 
vero iegirtme condic^ione ex 
lcge, vt benededucit Hieron. 
de Laurcnt. in d.decif. Aucnio 
nen.num.vlt. 

Nec mimts verum cft,quod 
fupplementum debeatur vo- 
luntate teftatoris, quinimo po 
tius debetur ex lcgis fuppletio 
ne | res penitus cxtraordinaria 
avoluntatcipiius tcftatons,vt 
per modernos Patauinos in ar 
tic.cit. num. 1 5 1. quoioci tc- 
ftantur demagis reccptaopi- 
nione, & plunbus authoritati- 
bus exornat G abr.in d. concl* 
5.delegit.uum.4. 



AJU 
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ARGVMENTVM. 

VtilcSaluianum Intcrdi&um, 
an compctat vxoriagenti 
pro reftitutionc dotis ob Vi 
ri vcrgcntiam ad inopiam , 
conftante matrimonio,co- 
tra tcrtiospofleflbres . 

S V M.M A RIVCM. 

* * 

1 SaluUnumintcrdiftum rcddi- 

turvxoriagenti ad rcsJitu- 
ttoncm d§ti$ conslante tna- 
trtmomo propter vcrgcntim 
Vtrtadinopiam. 

2 Optnto modcrnorum, qui in hac 

matcria aJitcr Jenjerunt, con 
fatatur* 

$ Excufsio rcquirttur etia in S al- 
uiano tntcrdtffo , vki agit 
vxorpro rcfiitutione dotiu y 
Viro vcrgcntc ad inopiam . 
Contrar/um nu.f. 

4 Dcclaratio requiritur cx parte 
Vxoris agentis ad dotcm con 
tra terttum po/fcJforcmViro 
vergcnte ad inoptam,locum 
cjfc rcitituttont dotis . 

4 Bxcufsto /cntcntta, lata ad fatte 
rcm vxor/s , non Jrtjfcndi 
turproptcr l/autdationcm fa 
Qam in cauja vcrgeutia . 



De Vftfi Saltav» fnterd&n \. 

QVES T. X. 




Vc ro fucccfliuc^au 
copctat Yttle Sal- 
uianum Intcrdi- 
c3um vxori,agcn- 
ti pro reftiturione 1 dotis , ob 
vcrgcntiam Viri ad inopiam 
contra tcrtios poflcflbrcs,ma- 
trimonio conftante,iuxtater- 
minos,l.vbi adhuc , C. dc iur. 
dot. & I.fi conftantc , ff. folut. 
tnatr.& ccrtedubium non cft, 
compctere» quia cum rcdda- 
tur cuilibct alii crcditori hi- 
bcnti bona fui dcbitoris obli- 
gata exprefce, vel tarite, vt di- 
ximusin quarft.5.& £.non po 
teft ( iudicio meo ) in hoc cafti 
aftignari ratio diuerfltatis, qua 
rc & no rcddatur vxori.f Quin 
immo maior ratio militat in 
hdi fpecie, quam in aliis caft- 
bus , proprcr fauorem dotis, 
cum interlit Rcipublica? dotes 
conferuari pcrca ,qua? not. in 
l.i.fT.lolur.matrim. Igiturcum 
Saluianum interdiclum intro- 
duwhim fit in fauorcm crcdito- 
ris, non dcbctin ciusodium re 
torqucri , 6V illius commodo 
priuari,vrm (muii de SaJuia- 
no interdiclo argumcntatur' 
Rot.Rom.in nouilll dccif.43. 
nu.j.par. i.&quodrcddatur 
vxoriproptcr vergcrijviri ad 
inopiam , hoc dxit ; n tcrminis 

Bcllon. 
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Lib. t. 

Bcllon.conf.34. n.8.& 9. licet 
per alias rationcs c5fuluit, rcr- 
tiospoiTeflbrcseocafu efleab 
folucndos , vt ibi per eum 5 & 
provxorc agcntc vtiliSaluia- 
nointcrdi&ocontra pofleflb- 
rcm pro recupcrationc d >tifi 
fuarum, ob vcrgentiam viri ad 
inopiam, ludicatum fuifle attc 
ftatur Barnabas Cornaz. De- 
cif.Luccnfi 1S4. &notiitfime 
in pun&o Saluiani firmauit 
Stcf. Grar.Dccif.Marchia? 71. 
vidcn. 

Nccobidplacctopinio Au- 
ditorum Maccratcnfiu in tra- 
(ftatudcSalu.intcrd.par.2.nu. 
10.& 1 1. quialitcrfenfiflc vi-i 
2 dcnturjiiocompeterethuiuf- 
tnodi rcmcdmm hoc incafu, 
&raouenturcxco,quod dos 
diminucrctur , cum fructus 
pcrcipiendi ex Saluiano intcr- 
di&o ttiminuant fortem, l.fi 
dorainium,C.dc pign.quod ta 
men iura non permittut 5 quia 
collatio dotisdebet ficri fupcr 
bonis ta!ibus,cx quibus mu- 
iicrpotfit libcre frudus prcci- 
perc,& fc, acfamiliam fua alc- 
rc,vt per Rot. Rom. in nouifl*. 3 
decif. 47 2 . par. 1 . Si quide ifta 
rario (ubtiliierconfiderata,rol 
litur cx duobus . Altcru $ etfi 
verafit, nihilominus poterit 
vxor obtenta fcntcntia in Sal- 
uiano declarari faccre fuj* pe 



titorio , & docc c dc vafiditate' 
crcciti,& tunc habi ta vi&oria, 
agcread diftra&ioncm pignd 
ns, &itaconfcqui fortcm ubf* 
qucdiminutione, vt pcrRor* 
Kom.vbifupradecif.^j.nu.j. 
par. 1 . Alteru m efl,obri nerc a 
Pri nci p e(pro pter priui Icgi u rti 
doris) dift ra&ionem p«gnoris, 
nc dos confumatur,& ira con- 
fulere identitati eius , vt quan- 
d^q.vidiobtentum, vt iidem 
Auditorcs in praefatotraclatu 
par. 3 .cap. 1 5 .n.4.atf cttantur, 
fcruari in pra&ica, & ita ccfla- 
bitpra?iudicium cxaducrfo co 
fidcratum.In huiufmodi cnim 
cafibus , vbi agitur dc intcreflc 
alicuius Vidua?,PupiIli, ac mi- 
fcrabilis perfona»,(olemus adi- 
rcSignaturam gratia?, & prac- 
uio refcriptoSaAiflimi,actcr- 
mino copctcnti aflignato pof- 
fcfsori , vcl dcbitori ad rclucn- 
dumipfamrcmagereaddiftra : 
clioncm pignoris, vtteftatur 
Tib. Saluft. m praxi Rom. lib.' 
2.cap.2-nu.3J. 

fcxiftimo tamc,in cafu pre- 1 
dictopriusmantum cxcutien 
dum efsc,t&cft dcmcntcBcl 
lo.ind.conf.34.num.3.&vIt. 1 
&h bcturin dicta dccif. Lu- 
cen. fupra citata^&ratioeft, 
quialicet inSaluiano interdi- 
cto , fecundum vcriorcra opi- 
nioncm,non rcquiraturexcuf 
E fio, 



<vtili Sdluuno TnterdiEb 



fio,vt fuo loco diccm usj tam€ 
iftud proccdit in iurc forma- 
to & in cfsc produa -»> & liqui 
dato; fecusiniurcadhuc noa 
formato , ncc minus in cfsc 
produfto, qualc eft ius pra> 
fcns, ab vxorc prauenfura 5 
cum debitum dotis rcftitucn- 
d* incafu vcrgcnti* viri ad 
inopiam rcfpiciat tcmpus.dc 
futuro , & a&io dc dotc rc- 
gulariter non nafcatur , nifi 
poft folutum matrimonium , 
1.2. ff. dcdot. prelegat. l.in rc- 
bus, §. onrnes, C dciur.dot. 
&nor. communitcr Docl. in 
ditta 1. fi conftante, $. 1. ff- 
jfolut. matrimon. & cft com- 
munis fcntcntia , dequa atte- 
ftatur Alexan. confil. 1 54. lib» 
rf.nu. vlt. Vndc pcr confequcs 
- A trcquiritur dcdaratio, qtiod 
* venerit cafus dotium rcftitucn 
darum, quandoagiturcontra 
tcrtium pofTcfTorem, quo cafu 
tunceft neceiTaria plcnapro- 
batio^quia paratur maxiraum 
prauudicium poffcfToribus, fc- 
cundum Bart. & alios in d. l.fi 
conftantc,in 3. qua?ft. 1. part. 
aliasnon dicercturius forraa- 
tum, ncc proptcrca pofTet in 
iudicio dcduci,&ita opinor 
intellcxuTc Do&.quidicunt, 
inSaluiano intcrdi&o non rc- 
cjUirUxcuffioncm , fccundum 
tcr minos habilcs,quos fcmpcr 



in qualibct matcna dcbcm«s 
fupponcrc, vt in Saluiano dc- 

clarat Mcnoch, dc adipifc, 1 rfr- 
med.3,nu.i8i7.infi.*itafuit 

dccifum in Rota Lucenfi vbt 
fupra,alias poffetReuscouen- 
tusexcipcrc,quod non con- 
ftat dc crcdito agetis, quod cft 
fubftantia , & ncccfTarium an- 
tcccdcns in Saluiano intcrdi- 
do', finc quo quisin co rcmc- 
dio obtincrcnonpoteft,vt bc- 

nc deduclum fuit coram Can- 
tuccio in illa Roman. Saluia- 
nl , dccif. 34. par. 2. numc- 

r0 Rcdditurtamcnha!C decla- 
ratio fatis dubia pcr ca, qua? in 
fpccie huiusqu? ft.dcriditStef. 
Grat. vir cruditiffimus,dccif. 
MarchiaB7i. maximcfub nu. 
i 7 .vbifirmai,cxcuftionem no 
haberc locum ctiamin huiuf- 
modi cafu , quotics aclum cft 
vtili Saluianointcrdifto ^dqj 
in tantum proccdcrc affir mat , 
dato quod fupcrfuifTcnt aliqua 
bona mariti, dummodo fint ta 
lia , qua? oncnbus matrimonij 
dcferuirc minim£valcant,cx 
di&is Bal.in authcnt.fcd hodic 
Cdcaa.&obbg. in fi.& alio- 
rum ibi citatorum fub nu. 1 6. 
5 ncc cxecutio fentcntiaeteffct 
rctardanda fub co prxtcxtu , 
quodinhacpartc fitliquidato 
ria, & ob id a liquidatione dari 

appd- 
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appdlarioncmScum rogularr 
tcr detur appcllatiojvbi pronu" 
ciatur, dotc in tutoeffccollo 
candam propter vcrgcntia vi- 

riadinopiairijVtpcr Aroat. dc 
cif.43.nu. 1. quiaiftaliquida- 
tin,qua?flt coraiudice, fittan- 
tumadcfTcclum foliuspofscf- 
forij, & incidcnrcr , vt in fimili 
dedominio deduclo adcrTcdu 
pofsefsorij trjd t Dccius conf. 
28. faciunt ca , quae fcnbit Ga- 
lcf. ad form. Cam. oblig. dc vi 
inftrumcnti oblig. Cam. fub 
nu.j.inparuaimprcfs.fol. mi- 
hi 1 2 1 . vbi dicit , quod licct a- 
gcnscx inftrumento,fiue tefta 
mcnto, dcbcatprobarc mortc 
tclratoris, additioncm haeredi- 
tatis , &TimiIia,non dcfinit ta- 
mecompctcrevia exccutiua, 
&conferunt aliacxcmpla rc- 
latain tcrminis noftris pcr Mc 
noch.de adipifc.pcfsef.rcmcd. 
3.nu.i^4.cumfeq. 

Cefsarcttamen difficulras, 
ii maritus efsct notonc no fol- 
ucndo, vel publicc dcco<5tus , 
aut abfcnsjquo cafu, non efsct 
ncccfsaria cxcurTio,pcr ea,quc 
1 u r . Bart.Iaf.3t alij, in I.fm.ff.n 
ccrt. pcr. &: AfflicT;. decif. 3 18. 
quodtamendcbet proban, ut 
in tcrminis noftris dcclarat 
Beilon.indi&o conf. 34. nu- 
mcro ^.poft Dccium , Ncguf. 
& alios,qaos congcrit Gra- 



*bnusttbi fu^ * tamjvf. ^dc- 
cif. ji. 

• • * 

Saluianum utilc, anrcddatur 
uxori, foluto matrimonio , 
adbonauiri,in tcrtiumalic 
nata pro dotc confcfsata . 

S V <M U A H I V OU. 

1 Conftfsio dotis receptd fdtJd* 

conftante mdtrimomo , per 
maritumjion tenetinprdiu- 
dicium tertij po(jeJforis ,eeid 
poHerioris 5 vndeoh id Sdl- 

2 Confefsiofd&dintervirum>& 

vxorem^ conftdnte matrtmc* 
nio, de dote receptd, hdbet 
vimdondtionis. 
S Confefsiofaftdpcrmdritk\con» 
ftdntematrimoniofieft nttl- 
la , & fimuldtd , itd quoque 
hypothecdrid redditur fimu- 
tata. 

4 Confifsiodotisreceptdfd&dcom 

stante mdtrimonio St prdce» 

Ut,& fusitneturetidmm 
prjtiudrcium tertij poficQt- 
ris. 

5 TdUityfiilUconfcfsiofuitemd. 

ndtd poft ius qudfitum ter» 
tio. 

4 FdUst fecundo , nifi ddcfient 
E a » 
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conicclurd in cetratium^ tjum 
ikirccitantur . i 
Confijsio dotis rcccpta, pra/umi- 
tur vcra Jlantibus admini- 
culis. 

QVAESTIO XI. 

Veftio ifta cft 
perdifficilis, ct 
a Doclonbus 
vario mo dc- 
clarata, adeo 
quodindigcrcc nouo traclatu 
dc ner fcj ut dicit Neguf. de pi- 
gnor.quar.memb.lecund.par. 
num.7d.in princip. & propte- 
rca tangcndo iolummodo ca 
quae pefcutiuntcafum noftru, 
etmatcriam,dequaagitur, jP 
intclligentja lunt conflituende^ 
aliqui eondufiones , cx quib. 
indc facjlis erit applicatio lctu- 
dum cafuum contingentiam. 

Si igitur qua?ramus,an con- 
ftante matrjmonio confcflio 
facla a manto de dote reccpta 
ioducat obligationem,et hypo 
thccam , adco qct tcrtius pof- 
feflor conuentuscxcludat uxo 
rcm,uel potius iutrct hypothe 
ca,ct confequeuter Saluianum 
interdi&um in cafu , et ad clfe- 
ctun^dcquo agitur. 

Primafit coiiclufio, qu^d 
conf. ifiof<<5tapcr mantum dc 
doterccepta non prxcedcnte 



pterdtlt* 

inflrumenro promiflionis ip- 
fius dotis non pramidic3tt ter- 
tio pofleflbri, etiam pofteriori, 
& minus anteriori, fi non con- 
flat de numeratione dotis,tcx. 
eft finguiaris in 1. (cripturas, f£ 
qui poti. in pignor.habca.6V in 
1. Scia, ff. ad Vellc. & ratio eft, 
quia prarfumitur illa confeflio 
fa&ain fraudcm,& eft prxfum 
ptio iuris, & dc iurc, Auth. fed 
tam neccfle,Co. dcdonar.anr. 
nupt.Barr.tnI.fi conftantc,qu. 
4.ult.par.Clolut.mat.Socin.in 
l.primajrT.cod.tit.colum.fin.cfi 
al.is addudis per Bello. confil. 
47.num.4.6Valiisfcquent. vbi 
dicit,ex mcntc Bart.BaLAret. 
Alexand.&Campeg.fubn. 5. 
quod &fi tcrtjus poIfcflor,8c 
ali jcrcditores non poflint al ic- 
garc fraudem, nifi probent ali- 
quaindiciafrau&s,pofluntta- 
mcn ■allegarc fimulationem , 
qua» nullo temporis fpatiopo 
tc ft tolli,& non folum poteft al 
lcgari a credttortbus a n t eriori- 
bus , vcrumetiam a poftcriori- 
bus,& afuturisjfubdens, quod 
talis confeflio iada , conft ante 
matrimonio^intcr virum,& v- 
2 xorcmthabet vim donationis, 
vt per Lau.in d.l.prima,ff.folu. 
matr.in 4.quaeft.2. art. & not. 
communitcr DD.inl. fidiuor 
ti;),ff.dcverb.obhg.\bi Alexa. 
benc vcrum cft,quodtfta dona 

tio 
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tio morte co n fir m at u r, & tunc 
fumit vircs cum prius non fub- 
ilincrccur,1.2. C. dedot.caut. 
non num.l. donationcs , C. de 
donat.inter vir. & vxor. cu igi- 
tura morte viri incipiat habe- 
rctitulum validum, necretro- 
trahatut ad tcmpus confeflio- 
msin pra?iudicium tertii , cui 
mcdio tcmpore fiiic ius quaefi- 
cum, eo quiacxcremum ad q<t 
non cft habilc,vt pcr Campcg. 
dcdot.par.i.quaeft.53.quippe 
fatcriioportet pcr iftam racio- 
ncmj quod tercius poflcflbr rc- 
maneat anterior, & per confe- 
quens excludat vxorcm,vt pcr 3 
Bald.Noucl.in trav5t.de dot.pa. 
1 o.col. 5.verfi.aut ipfa muiier, 
fdl.mihi 54. in antiq.imprefs. 
quodadeo vcrum eft, vtetiam 
procedat , dato , quod in ipfii 
confeflione fuitfet cnunciata 
lpfapromiflio dotis pcrvcrba 
relariua ad inftrumetum , quia 
adhuc rclpcctu tertij neceflc 
ei t conftarc de relato,quamuis 
alias inter cafdcm partcs fatis 
verba rclatiua probent pcr ca 
• qua? in cerminis noftris fcnbit 
pcriciflimusuirSccf.Grac.dcci. 
Marchia? /oy.num.^.vfquead 
num./ 6. quandoquidcm rcfpc 
#urcrt!jopcrcprctium cftco- 
ftarc dc iplo rclato , iuxta Au- 
th. fi quis in aliquo , & lbi not. 
Cdccdcnd. & tenuerunt Do- 



Shtefiio XI ip 

miui dcRota decif. 48 4. fub n« 
4.par.3. 

. Etquoduxor cx fola con- 
fefli >ne nd poflit auocarc pof- 
fcflrmem per hypothecariam 
a tertio poflcflbre, nifi aliunde 
probct numerationem, hoc di 
citinpundo Ofafc.dccif.172, 
nu.p.etiam quodillaconfcffio 
cflet iurata, ubi tcftatur de co- 
muni,&hocidcmfentic Bell. 
to confi.48.vidcndus Bald.No 
uell.in loco fupra citaco^col.^. 
verfic.infupcr,quiaficonfclfio 
cft nulla, & inualida atq. fimu- 
lata>itapari ratione, & ipfa hy- 
pothccariat tanquam acceflb- 
ria,l.fi.C. dcnannum. pccun. 
l.fiu.fl.qui facifd.cog. cum aliis 
addu&is pcr Bald. Noucll. vbi 
fupra vcrfic.potcft crgo diftm- 
gui,colum. 9. & nouilfime hac 
opinioncm fcquuta eft Roca 
Rom.in nouifs. diuerf. dccifio. 
4^y.par.3.num. i.&iterude- 
c1f.y44.nu. 3. ead.par. 3. quod 
tamcn cft intclligendu , fi pof- 
fcflor habuit caufam a marito 
ancc lapfa ccmpora excipicndi 
de non numcrata dote ■> fccus 
ucrojtcmpore clapfo,tunc ccf- 
farct huiulmod. cxceptio,ut in 
punctodcclarat Sttf. Grat.in 
d1c.dccif.103.numc. 18.& 1 
quod & placiut Iolcph. Ludo- 
uicodccif. Pcrufion ^.nume. 
3P.&40. 

Secun- 
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Secunda fit contlutlo limi- 
tatiua prarcedentis , quod ubi 
prarceditinftrumentum ^pmif- 
4 tionist & fubfcquitur confe£ 
fio dotis recrpra?, matrimonio 
conftantc, tunc fatisconftafC 
dicitur dc oblrgationc, ad effe- 
^um pr*fenus mfpcctoris , ut 
intretSaluianum , & tuncilla 
tonfcflio fa&a cx poft,rct rotra 
hiturad tempus promiffionis, 
quod attcnditur, non autc con 
f< (Tio,ut clcgantcr declarat Io- 
Jcph. Ludou. ind.dccifio. 66, 
num.28.quolocihanc matc- 
riam abundepertraclat ; & ra- 
tio pra?di6torwn eft,quia in hu 
iufmodi cafu ceffat prassuprio 
fraudis,coqudd tuncconfcflio 
cum fituerifimilis,prsfumitur 
fa&aexcaufa praeambula, & 
anteccdentiiuxtatcx.l. qua»da 
mulier,ff.dcreiuend. pcr eaq 
•dicuntinterminisnoftris Do- 
'minideRota dccif. 1 5. par. a. 
accedenfcmagis gcncrali con 
fuetudine, quod non fiant ma- 
trimoniafmedotc, ut pondc- 
rantijdem domini in dic.decif. 
i55.num.3.&ha?copinioma 
giscommunitertcnctur, ut,p 
Bcro.conf.47.n./5.vol.i.&: p 
BeJlo.confil.4.num.7.a quain 
iudicando , & confulcndo non 
cft recedcndum,ut dicit Soc.in 
l.i.ff.folut.matrim.nume. 95. 
pro qua allegatur text.inl. in 



contra&ibus.S.i.Cdenonnur- 
mer.pecun . qui probat corou- 
nem fentcntiam,& cam tenec 
Caputaq; deci. 1 9 rf.par. 1 .ma- 
xime, ubilapfefunt tempona 
ad opponcdam cxcq tionem 
non numerata* dotis Afflic.de- 
c1f.402.in fln.Bald. Noucll. in 
traci.de dot. in loco fupra cica- 
to limit.7. Surd. decif. Mantu. 
1 / 5.num. 1 . Ror. Rom. in no- 
u1fs.dccif.485.num. 1 .& num. 
5 . & decif. 5 44«par. 3 .nume. 3 . 
& iterum dccif. 102. num. 1 6. 
par.2.vbi dccommuni, nraxi- 
mealijs concurrentibus, vr ibi, 
& in proprijs terminis Saluiani 
interdi&i latc dedu&um fuic 
ad fauorcm v x oris , in Rota 
Maceraten.vt pcr Srefan.Grac. 
in pluricscitatadecif. 1 £3. vbi 
fomus dicit, hancconclufionff 
nedum habere Iocum,\ bi prae- 
ccflit inftrumcntum promiflio 
nis, fed etiam fi non pneeeffit , 
dummodo lapfa finc cempora 
opponendi cxceptionem dotis 
non numerata» , & dummodo 
creditores, feu poiTcflorcsha- 
buerint caufam a marico poft 
lapfum tcmpus opponcndijfe- 
cus vero Ci mtra tempus, & crc 
ditores ignorabant calem con 
feflionem, quo cafu darctur eis 
reftitutio ex capite i gn orantiae, 
vcibi pcrcum,n.i8.& 19. 
Tcrtia Cit conclufto fubli mt- 

tatiua 
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r,qqo<JIicctvc- 
nimfit, quodconfcffio dotis 
dc rcccpto,conftac c matrimo- 
nio probct nurocratione quo- 
ties przccdic inftrumencG pro 
m.iTionis, vt fupra firmatum 
extitit & comunitu^illud camc 
incelligcndum cft , nifi cdfcflio 
fa&a fuit poft acquifitum ius 
j tcrtio po(TciTori,t vcl poft con 
trachim dcbituro, tunccnim li 
cct cdTct prajfumpcio dona- 
tionis , & lapfa fucrint tempo- 
raadopponcndum huiufmo- 
di cxccpcionem,non came col- 
litur tcrtia cxcepcio,ncmpc cx 
ccpcio fraudis,&fimuIacjonis 
in praeiudicium certii, vt proba 
tur in dic. Auth. fcd iam neccf- 
fc,C.dedonat.ant.nupt. quae 
adhucpoteft opponi, tanqua 
confcfsio illa fuerit cmanata ad 
decipiendum,vt fuit rcfolutu m 
in Scnatu Mantua. tcfte Surd. 
in dec. x / 6. num.^. & i o.poft 
Sal.Bal.Nou.Pl >r.RIp.&alios 
ibi rclatos , & fic tota vis ftat in 
motio e*cipicndi,vt rcs Sur.ib. 

Quarra fic conclufio fimi- 
liccr lublimicaciua iccundx vt 
non proccdac quociclcunquc 
cx conieifturis pouet apparcre 
6 t dealiqua.fraude,puta, quia 
ftatim emanata confefsione 
quismultadcb ta concraxhTec 
B ald. Noucl.vbi fupra linv.t. 6, 



4onat» vcl G confcfsio fuilTcc 
fc#4anticipate; antcqu*road- 
ucniffct, dics folutionis, Rota 
Roro.in nouif.duicrf.dic.dccif. 
4.8 5 .num.^.par. 3. vcl fifuiflcc 
facla di&a confefsio poft di cm 
iolutionis iam diu claplam , vc 
pcrSurd.vbifupra nu.7. tunc 
cnim ccfi pra,ccderetpromif- 
fio, noa camcn confeflio obfta 
rettertiopoiTciTori p,o fraudis 
fufpicioncm , vt ibi per eund. 
Surd. & obid ncc minus darc- 
turSaluianum intcrdi&um in 
huiufmodi cafibus, quia deficic 
fubftantjajin ipfomct Saluiano 
nccclTa^un>antccedeshoc cft 
crcditu^Mcnoc.de adipifc. pof- 
fef.cem. 3 .n. 1 6 3 .pluries cicat*. 

Quinta» & vltima fit coclu 
60 limjtatiua praxedcntis, ofi 
confefsxofaftaamarito , con- 
ftantcmacrimonio ccontr^ua 
Ict,&: fuftinctur ad cffc#u pr* 
fentis.infpedtionis , vbi fccum 
7 habct adminicula t veritacis , 
pucafi vltraconfcfsionem con 
currerct tcftimonium vnius 0* 
numcrationc ipfa tcftantis, ucl 
de partc j 1 1 1 u s, v cl aiia fimilis c 5 
currcret,runc dos gaudcret ar- 

3uc potiretur priuilegio vera? 
otis, fccundumcommuncm 
fcntcnciam , de qua mcminic 
Couar.variar. relolutio.lib.i. 
num.*5.& 7.relatus pcrStefan. 
Grat.infupracitaca dec. 103. 

.1u.a1.2x. 
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torum,conftantematrimortK> 
no tcfocuc ncc minus fuftinea- 
turjtamenconcurrentibus ad- 
miniculis prfiudicat omnibus, 
nifi fraus detegatur , & probo- 
tur, vt pluribus comprobat Io 
fcph. Ludou.inallegatadecif. 
66. num.24. & 35. & Mahed. 
vbifupracitata decif.2.de cof. 
& de communi Gabr. comm. 
concl. tit. de iur. dot. conduk 
4. num.4. 

ARG VMENTVM. 

•Saluianum vtileimcrdi&um, 
an reddatur vxori ad rcm 
datam m dote a?ftimatam 
cotratertium pofleflbrem* 
viro non cxiftcnte foluen- 
do. 

$ r M M A R I V M. ' 

Rcsdata aftimatain djtcmft- 
titcmptorcm , & virum do- 
minum irrouocabikm . 

vbi vxor iucccfliffct alicui in 2 Vxorsvirononcxiftcntcfolucn- 
hcreditatc,& Sfliqua bon.1, viri dt>, infubfdtum habetaclio- 

contemplatir ne,diflfaxiflet) ncm adrtm datam tstima- 

vr pcr Mohcd.dccil. 2 .de conf. tam . 
cV:pcrRot.Roni.decif.^8j4 n « 3 Fundus dotal/s vt constitua- 
*?.}>.ir i.diucrf. tnr ^dno rcquirr.ntur , cju* 

Qtiocircacft prn c6dufio- tamtn ncccjsaria non fum , 

ncm Ki mandum qii"d quam- fatultattbus virinontxtan- 
uis corifcflto dotis rcccpta? in ttbus . 
timudicium futurorumcredi- ; * Salttiannm vtiU intcrdiclum 

com- 



num.2 1 .quam probari dicit in 
1. cum fidem, C. de non num. 
pecu. & praeter relata admini 
cula,i llud notabile , & rr.emo- 
ria dignum exiftimat, vbi mo- 
ritus confiterctur dotcm non 
a focero,(ed ab extraneo rece- 
piflcj fic intclliged" Salyc. qui 
iuit au<ftor huius opinionis eo 
modo , quo ipfe notat , & ani- 
maduertit , rcfellendo in"*uprr 
illud adminiculum ab ahqui- 
bus do&onbus coufidcratum, 
fncmpcy confeflione viri prx- 
fumi veram, cum diu alimenta 
vxori prjeftitcrit ; porro ha?c 
ficri poruerunt amorc marita- 
Ji, quofeinuiceconiuges pro- 
fequuntur, quod quidem ad- 
miniculum confutant quam- 
plurimi Do&orcs rclati per 
Couarr.& fcquitur Stef.Grat. 
vbi fupra num. 2 2. & Iofeph. 
Ludou.in d.decif. Pcruf. 66. 
num.3 5. Aliud quoqueadmi- 
niculum animadutrfione di- 
gnum perpcndunc Doclorcs , 
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ampetit vxori sd rem d+ 
tsm dftimttdm , & i* fubfi- 
diumddrem dotdlt fetlmid 
tmpttm. 

QVAEST. XII. 

Fquirur aliaperuti- 
hs quarftio cxami- 
nanda, an vtilc^al 
iiiantim interdiclQ 
concedatur vxori aduerfus tcr 
cium pofleflbrenrvem cftima- 
tamindotemdatam poffidcrt 
tctn', & fi fcquamur gcncralcs 
concIufioncs,& commuiies, 
negatiuerefpondendum vide- 
tur 3 co quia illudeft indubita 
tu apud omncs furisintcrprc- 
lcs t quod rcs marito in dotcm 
data # ftimata,fadt cmption c" , 

t & confcqucntcr facit tranfi- 
rc dominium irrcuocabilc in 
ipfum Vitum, tctt.cft ih 1. fi prc 
diumiG*deeirt<Jt.& vbi fundils 
alias eflet inahenabil^legc Iu 
liasprohibcntCi fit alienabilis 
gIof.& Arer.in §. i.inft.quibus 
alicnarc licct,vel non: & in re- 
ftitutione non cft ipfa rcs , fcd 
pccunia. Dec.conf.6^.nu. 1 5. 
lib.4.BcroiLeoof.63. num.5. 
lib.3. AlcxiCOhf.7p.l1b. 5. Af- 
flict. dccif.27o.&dCcOmmu- 
rtinodiflim^tcftaturStird. dc- 
cif.2 57.nUm. 1. cum pluribus, 
qut ad propftfitum addiftci po^; 



fent 5 non miruni igimrfi res a 

tcrtio auoc ar i rton potcft. 
Vcrum afSrmatiuam part* 

rtt iotm> & proba Wtorcfn ef 

fc,opmor 5 na m qu a m ms regu 
l;uitcr loquendo xftimltio fa- 
ciatemptionem ,qiundo ali- 
ter ncquewrprcfsfc, ne qu e tact 
fuitconttemum , qimd fum 
dus remaneat doralis , adeo f 
dominium transferatuf m vi- 
rum,vtamplius nonfubiaccat 
rcftitutioni,I.pIcrunq.& I.quo 
ries,fT.de iur . dot. nihilommuS 
fpcciah fauorc doti indu&um 
eft,quod vbi bona vki hon fup 
pctuntad folnrion* eris alie^ 
a ni, tunc penm »ttatut t quideril 
vxori,vt in fub(idrum,uiro nd 
txlftcnteibluendo, experia^ 
tur ctiam comra tertittm pofc 
fcfTorcm rcm cfhmatam pofli 
dcnte^& dicfit effc cafuni in U 
in rcbus , in princ. C* dcfuridi 
dot.Jfccunduftt tomrtiune in- 
tcllc<5tum,ut aducrtit Bal.No- 
uell.in tratf.dcdot.8. par. pri- 
uil. 7. quo loci dicit , quod da- 
tur utilis a&io in rcm,& fic do 
minium quodam titilcdicitur 
translatum a principio, faltem 
in fpe in ipfam uxorem ad hmi 
litudincalimcntarijperea qtic? 
notat Bart. !. fi conftantc,q. u 
tertia? par.ff.folut. mat. & hib- 
ditibi Bal. Noucll. quod iftud 
fYSilh^ni^^uss eo^uod 
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fidicercmusfoltimmodocotn nicn.27.nii.24.5c quodeti*m 

expcdiat uxori , l.cx pccunia 1 , 
C. dc iur. dot, tamen in fubii- 
dium uiro no exiftentc fohicn 
do , etfi predic-ta duo copulati- 
uc non concurrant , habct ta- 
mcregrefsuin multcr ad rem y 
tanquam dotalem , ut proba- 
tur in I.uxor uiro, ff. dc douar. 
inrer uui. &: uxo. Scintcrmi- 
nis hoc dtcic idcm Nouell. fn 
tra&.dedot.-par. 7. priuilcg. 
i^. & ifiaquoqucdick.tcncrfli 
Bal, notanrcr in I. in rebus,C. 
dciur.doc. intf.col. ut ibipec 

cum. , ... . 
- Ncc fortatTedicatur in hu- 
iufmodicafu non pofse inrcn- 
tari Saluianum intcrd.ctum 
cum rei.fu* quis non habcut- 
lw f pothecam,& obid non hce 
ce vxoriexperiri hocremcdiov 
ad rem propriam j icd tantum 
vnhsaciioin rem eicompctar, 
vtbcneannnaducrrunt fupra- 
citan D&ctores, quuconfide- 
randum eft pro reljponfionc , 
quod Iurcordinariotnonco- 
pctit vxori vtilis rci vendicatio 
aprincipioj icd bcnecompe- 
tjc hypothccaria, quinimmo 
nonift hypothccaria agc/epo- 
teft, vbi aliar facultates virj lufc 
ficcrent,ytexpontin.t Bal.Nu^ 
uell. $i Neguf.fupracitati ; ex 



petcrchoc cafu 
a&bnem , crtcn creditorcs , 
qui haberent hypothecam an- 
teriorem,&cxprciram utiiyic 
hubcrent praelutionem luxta 
difpodta m L fin. C.qui pot. in 
pignor. haben. & fic mulier in 
quajfitisellecomnipenicus re 
mcdio dcltiruta, iurc mcriro 
adiugiturfibi fubfidiana atfio 
utihs in rcm, vt ualeat fundum 
seitimatum ucndiCarc, qu^ qui 
dcmactioucilis praercrtur ha- 
bcnti doininium dircctum,nc- 
pccmptori eoquodhypothe- 
ca n< >n poruit canlari in pr^ iu- 
dicium muliens , habcntisuci- 
led-;minium,fibiacquifitum3 
principio in lubildiu proptcc 
inopiam uiri : &: hoc idcrutc- 
iu m\& fcquuntur oald.&^a* 
Jyc. J. urproponis, C. de rei 
uen.!.& Nc-gui.depignor. ui- 
dcnJusquinr* part. x.mcmb. 
num.4. » 1 
. tt prxdicia , nedum procc- 
duncin redacaaeftimara,utdi- 
&um e(t, uerum etiam mre* 
cmpt 1 dcpecuniadotaiiiqiiaa 
doquidcm ctfi adcoaihtucu- 
3 dum hindum. dotalctduo rc- 
quirantur, hoc e'i qtt< >d a prin 
cipioconftisuacur fg ,dus do-. 
taiis dc uolunratc u x ons,& ita 
fuentactum cum mro,ex uxo 
tc,uipct Bai xoim de,cii,Bofto 



accidcntiautem, & infubikhCiL 
facultaubus vmdilafuaatis,da- 

tur 
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tur eis vtilis a&io, & fic incipic 
vxoreflcdomina iurc fpccia- 
h, inquam profaaliorr confe- 
quucionefuaedocislex trustcrt 
vtilcm rci vcndicationem , vt 
alias adnocauimus non tanqua 
ad rcra propriam , fedtaquam 
ad rcm dotalcm, quo cafu ftoq 
proccdic ccgula, 1. ncquc pi* 
gnus,ff.dcrcgu.iur. vcdcclarac 
li rd .poft Bar. & alios decifiot 
7^.num. 2. & aJibi ctiam dixi- 
mus,cum itaquccompctat hy 
pothccaria a&io a principio 
ncc minus ca tollatur viro non 
exiftcntefolucndo per vtilcm 
rei vcndicationcm in fubfidifi, 
fcd ci addaturiurc fpccialicu- 
mulatiuead facihorem confe- 
quutioucm dotis fccundu Ne- 
guf.&Noudl.citacos, vtique 
dcbct poflc copcccrc vtilc Sal- 
uianu intcrdidum , vt plurics 
probauimus. * 



2 Salutanum intcrdi 



2 2 

reddi- 



. ndli. * 
$ Stipuldtioconditiondlts , dd>m- 
pUtd coditionc retretrahitqr, 
dtqueftpnre interpofitdfuif 

' fi* • 

4 Condttio potiJidtittd crcditoris 
- rctrotrdhitur^fccusincondt- 

tionc poteddtitu debitoris* 
vctytriufquc. . 
/ Conditttopetclt liquiddriimpro 
grejfu iudtci/. 

5 Retroerdtfienefi/nifi ttrmittis 

hdMthts. - \ i 
7 Conditioin Ugdtonon rttrotr*. 

hitnr,& qudrc. 
t Sdluidtoum itoterdt&nm datttr 

pro UgdtocondttiondU . 
p Sdluitnum intcrdtttum ddtur 

mdremipfdmUgdtdmfubco- 

dttionc^fifuit dh hdrcde diie- 



ndtd. 



ARGVMENTVM. 



•j 
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Saluianum intcrdidcum an redda- 
tur crcditori condiriqpalijec 
an condicio rccrocraha 
curinprariuditium 
pofTeflbris * 




< s 



S V M M A R I V M. 

t Cteditorfubcondttionettondici* 
tnrproprieCrcdttor. 



QVAESTIO XIII. 

E offerc nunc alia 
quaeftio examina 
d i an Saiuianunv 
tcrdiclum red- 
daturcrcditori conditionali, ct 
in hac rc dubium facjcbac illa 
communis conclufio^ que hec 
credicorem t conditionale inv 
propriucredicorcm cfie, quia 
ab inuito. Dcbitorc exigerc no 
putcft,I.dcbitor , ff. dc vcr bor. 
F 2* fignific. 
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t>e vtili SMuUno JnterdtfU . 

figmnc.for.in !. i. tT.fi ccr.pct. in omncm caium illa coclufio 

procedit^quoticsconditio fion> 
eft punficata , quar nihil ponk 
in cflc, ! .cx fadO)l.d quis tta h 9 
rcsytf. dcha-redibus inftit. tunc 
cnim antc conditioncm no ori 
tur hypothccaria Ncguf. dc pi 
gn.8.p.3.mcmb.num. 3.fccus 
. vbi fuit punficaca,I.graccc, §.fi. 
tT.dc ptgnor.crcditor coim co- 
ditionalis , dicit habcrc ius , I . 
crcdttorcs,rT.de vcrbox. fignif. 
l.is cui,ff.dc acl .& oblig. & tuc 
flipulatio iudicatur atqucil pu 
3 rtintcrpofita fuhTctt& fortii 
tur omnem erTcdum, ficut (H 
pulunopuraJ.fin.S. Titius.rl.de 
vulg.& pupill.fubftit. Gomc7 4 
var.decontra&.cap. 1 1 .numc. 
jo.inprinc. &talis obUgatio 
lic conditionata retrotrahitur 
addicm promitfionis, & fingi- 
tur purc ftipulatum,atquc c rc- 
ditor cx ca prarfcrtur omnibus 
aliis , qui mcdio tcmporc con- 
traxerunt^ante purincatam co 
ditioncm , 1. qui Baln cu m .§. : . 
l.potior. fT. qui potio. inpign. 
hab.Barg Alex.Iaf.& alij in l.ii 
fik usf am ilias. ff. dc vcrb. obbg. 
Neguf.dcpign.i.memb.q. I. 
num . 1 4. v bi dicir, quod ifta eft 
communisopinio,fubdcs , qd* 
Jicct pcomiflto dc dotc reftitu€ 
dafit conditionahs , ncmpc (i 
dosio!uatur,iuxta tcx.l.fin. C. 
dc npn num.pccun.cum ibi no 

tatis, 



qucm eommunitcr fequuntut 
Do<5tores,vt perSurd.decifio. 
15 i.num.i.&dccifio. 383.0. 
I . v bi dc comuni tcitatur,quid- 
quid alitcr fcnfcrit Cagnol. in 
L1.i1um.270.quod magisdice 
dum vidt batur , co quod ciTet 
nimiscxtendercdidum remc- 
cfcum,cutn nou parum contro 
ucttaturan detur vcro,& pro- 
pho crcditori, vtdiximusin 
quxfuone quiuta. 

Contrartatamcn opinio vc 
rior eft, qtiia Saiuianum intcr- 
dictum , datur cuicunq, crcdi- 
tori*f habcnti bona un crcdito 
risobJigica cx quacnnque cau 
fa,l. 1 ,C.de prec. & falu. intcr- 
chck^Bait.mJ.i.num. j. ff.de 
falu.intcrd Angcl. Aretm. in §. 
itcm fcruiana,num.5?.mmt. dc 
ac*r. quam opinione feruat Ro- 
tavtindccif.34.num. 24.P. 2. 
diuerf. proptcr gcneralitatem, 
di£a?,l.i.C.deprec. & falu.in- 
icrdicro , qua? fccundum com- 
mun cs regulas gcncraliter quo 
qucdebctmtctligr, vulg.l. i.§. 
gcncralitcr,fT. deleg. pra?ft. 

Non obftat , quod crcditor 
fcb conditiionc 110 iit propric 
crcdkor,quia vltra qcT iJla opi- 
nto non eft tuta,per ca, quae di 
•1tThcf.dccif.235.numc. 3-& 
fotetur quoque .burd.decil. j 51. 
num. vJtimo, refpondctur, qd' 



Google 



Lib.l. 

■ * * * 

tatii, & fi matrimonium folua- 
ru r,t am e n fubfecuta inde folu - 
rione , & ra at ri monio diflblu- 
to, iHaconditiorerrotrahicur 1 
addicm promiflionis , etiam g> 
verfaremurintacita hypothe- 
ca,vtibipeTCum,&hoc p)e- 
nius repetitin quinta paitc 2. 
mcmb.num.5>. & fequicur Ro- 
taRom.in nouifs.decif.7i8.p. 
i.cumdiftm&ionc, an famus 

4 mcoditionetpoteftatiua cre- 
dicoriscancum, vcldebitoris, 
vel vtriufq; vt i . cafu rctrotra- 

IMlUt (|UIUC1tl COflUlvlO, 111 Z.OC 

3-vcro caiu ncquaquam, &ica 
concordacleges, quarincerfe 
pugnarc videntur > quo loci a£ 
fcrtur ctiam ratio pra?feca?uV 
ftin<5cionis nomcro j.<5.& 7 .& 

5 tunc fuffiat condirionemt li- 
qukkre in progrcflii hidirii& 
non antea vt aliqui putauerut, 
fccundum Gomcf. fupracitat u 




l, 

Etprardiaaio tantumpro- 
ccdunt vt recrotra&io nft pof. 
^ fit ficn , n i / 1 c x t r c m i s t habi hb» 
hoc eft pcrfona, qua? poffir ob- 
ligari,perfona,cui obligatur,ct 
res/uper quacontrahitur, l.cu 
qui ita.$.fin.rT.dc nouat.tamen 
iumcit, adcflepcrfonamalce- 
riusreprarfencaciuc mcdiantc 
ha?redc,vc poft Bart.firmat ,Sc 
fcquitur Rot. Romana, vbifu- 



pra num. 1 3 .& 1 4 .ctiam quod 
hsrrediras efler iaccns,cum ki(- 
ficiac ad huncctTe#um,fubcflc 
fifcum in omnem cafum, falc$ 
in fpe,l.ha*rcAtas,fEde rcg.ior. 
&DerRot.vbifup.o.vlt. 

Qua? autem dixi fupra,con- 
ditionem rerrotrahi ad dicm 
promifsionis,intellige, vt pro- 
ccdantin contra&ibus, fecus 
7 vcroinlegatisjtinquibusno» 
fit retrotracTio , fed attcndtcur 
ccmpus exiftenciscondicionis* 
l.maccr.§. ead. f£ dc cxccpc rei 
iudic). 1 . f . ferui appcllacione. 
ff.dcexcep.rciiudicata?,l. t.ft 
ftrrui appellacione. flf. ad S ylla. 
& licct conftkuacur hypothe- 
ca,cciam in legato condiciong* 
lbficut in legaco puro.l. 1 . $. cl 
enim,C.com.dclcga. tamcn 

nnn nrirnr nifi rl^miim nnrifi- 
iiou uiiiiu, niii uciuuni puiiii- 

, cata fucrit,vr per Neguf. de pi- 
gn. 1 .memb. j.par.nu. / j?.poft 
B3rt.Bald.S0c.cV: alios,quia,vc 
ipfeinquit,no rcpugnat, quod 
hypothccafitconftitnta in U> 

rificata fit,I.^rapce.5.fin.rT.dc pi 
gn. cxqirodedire&o contra- 
riararvoluntacitcftacoris, qm 
appofiriccondl&ioncm, vnde 
eucnirepoteft cafus quod lega 
tariusprardecedac, ncclegatn 
adfuos harrcdcs rranfmittatur 
liegatacondkionalia, noii 

tranf- 
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H>e vtilt SttuUnfi huriiSU 



frAr.fmittanturjl.i.ffin autem 
fubconditione,C.dc cad.tolle. 
quod non accidit in contradti- 
bus,in quibus vnufquifque prc 
fumitur fibi , ac fuis haercdibus 
profpicere,atqueftipulari, & 
inhis fit tranfmiflio quauisius 
conditionalcdedudnm fit in- 
f!ipuIarione,§. ex conditionnli 
inA.dc \ erb.oblig. vbi Aret. & 
alii>iure merito fit retrotractio, 
quam rationcm adducit glofs. 
in dic.$.ex conditionali. in ver. 
contigent, cx cam icquuntur 
Pcc.& Cagn.in J. qua» legata. 
ff.de regul.mr. & ad hic vidcri 
poteft 13ar. in repet. 1. fi quis jp 
cmptorc.rT.de vJuca. num. 47. 
& idem in 1. fi flliusfamil. ff. dc 
verbor.obligat.vbilaf.afsignat 
quinque rones & nefcit ad qua 
yclitlcapplicarc, ego autem 
tranfco cum ratioucglofl. fu- 
periusadduda, quam vcnfsi- 
mam credo ex. praniidis plcv 
t)ius tamen cxaminar Iaf. mate 
tu m,in d.l.fi quis pro emptorc 
num.3 1 6. cum fequcntib. quo 
fjt , vt (j ha?rcs pendcntc condir 
tioiu J( gatt akquid alienaucrit 
ex bou^tcl(atoris,qprolcga- 
tocrant obligata, vtdiximus 
inqua (t.7.per tcx.l.i.C.com. 
dclegat «>, nonpotcriflegata- 
riir>, purih"cataconditionc,,p 
Saluianum interdidum auoca 
8 rd reatcrtiopofldlorc, quia 



non fubcft hy poth cca,|nifi im- 
pletaconditione, qua? in pra?n 
iudicium tcrtii non rctrotrahi-.- 
tur,Thef.Decif.Pedem.2 35-.rw 
4.& bcnc dcclarat Neguf. dc 
pign.i.memb.j.par. mim.iif 
v:dcndus,ex quo tunc lcgata-r 
rius rcmanet pofterior , & hoc 
idcm tcnct ftald.Nouel. in trar 
#a.de dot. in decima partc , in 
finc verf.cx prcdi&aomnia. 

Pro ipfa vero relcgata,alitcr 
diccndum eflct, quatcnus fub 
conditione lcgatafuiftct^quia 
cuma principioalicnatiofuc- 
rit nulla, potcrit vtiquc auoca- 
riatcrtiopoiTclfore , jmpieta 
conditionc,Ncguf. dcpignpr* 
j,p.a.memb.n. 10. in flmper 
tex.l.ri.§.fin autenvC.com. dc 
Ieg t T & pofleflorpoteritcouc- 
niri remedio ucilis Saluiani m- 
terdi&i ad illam dimittcndam 
iuxta opinioncm, in Rota, fas- 
piuscanomzatam nempe Sal- 
uianum utilc interdidum com 
pctcrc cuicunqs crtditon , etia 
in cctta fpecie, quauis crcdidc- 
runtaliqui,nondari> mfiadfa- 
uorem c rcdito ris, in qantitate, 
non aut in fpcticquoru opinio 
rcfcllitur,ut plcnldidu ftiit in 
illallomana truduu, C.Rub, 
dcc.44. p. i.num.4 ; cx 7.diuer. 
proquibus conferunt ctia ca , 
qua? diximusinq.7.11. 3. 

A R- 
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ARGVMENTVM. 

Saluianum in tcr di&u m, an de 
turcrcditori pro annua prg 
ftationc,fcu pro annuo cen 
fucontra tertium pofltfTo- 
rem &, an pro pra»teritis , 
A pro futuris iudicium pof- 
. fitfubfiftere. 

S V M M A RIV CM. , 

/ Anntta pr.tJUtio ali.t eftreaiis- 
e \ *//«? pcr/drt.ilis . » 
2 Sdteranum tnrerdiftum nend* 

* /*r />r* prjstatione perje- 
nait , 

j Saluianum interdicJum datur 
proreaitpraftatione- -. ri j 

* PrnlMo rexlts conftituitur al* 

tcrode tnbusn^idis -. .. ,*> 
i Pojjejfir conuentus vtilt Saiuta- 
ho intcrdtilo pro annuis prjt- 
Jiattontius , v*// eutiare 
.wludtctum tcnttur dcbitum 
i, fiiuere^&profHturoJeobli- 
g^e. , 
4 Hyfotbeca non datur , vbi *n- 
nua prajiatio c(i impoftt* Ju- 
per fiutttbus , & jreddtttbtts 
\ - fitndi* 
7 Prdftatio anntta potclt dedttci 

• iniudtcto non foium , quxeji 
pr.ftnta Jcd tttamtn futu- 
rttmdccurrcnda . - j 

i> . /i! »?t..«w ' • .!!*>/•' ;1 

• ,uijti ViJ'-';'; ' v>-V3 / 



yJZutflioXM %+ 

Q V E S T, XIV. 

X&ffi0U VcaiTiuequeritur, 
iW^U-J dequoudianaquf 
f ^v^Tj ftk>ue,an vtilcSal 
mi&r%& lii&tiUfl) interdi— 
&um compcut creditori pro 
anuuo ceufu , ficut pro annua 
prcftationccontra terrid pof- 
Itflorcm , & an pofTic cxerecri 
non tantum pro pr£tcritis,fed 
ctiampro futuris ccnfibus ,in 
qua vnum prarmittcndum cflfe 
ceufca,antequam attmga ptm 
clum^ckilludcltprxcipuum , 
quod praefhtio atinuaduplex 
eft 5 aut enim eft perfonabi* 

i tuuteft reahs; pcrlonahs na- 
qucdicmtr >quje ftat de peric 
abkjue eo, quod fuerit dtiigna 
ta certa res^ fuperquadcbcft 
prxftari, rcalis vero dicicur, 
oucc occafione rei prxftatur, 
& pro ea dcfignatur , certa res 
ad eum erTewtu, ita poft Anch. 
dedarant Bononienf. in tract. 
de annua pt£ftatione,quc ft. i , 
parr. li&hanc diftin&ionera 
probatam dicit Surdus decif. 
2 04. nu. 9 . ex dic^is pcr Tira? 
qucJ. Eulicr.& Couar. ibi ci* 
tatos.u».. v 

Siigitur verfamur in annu3 
praeftattonc perforcali,dequ3 
in primo nu-mb. di(u n ftio n 1 . , 
certeconcludcndum clt , non 

t daiittatcx^^umSaluianum, 

quia 



&fvtili SdnUno lnterd&o . 



quia titt daturhypotheca ) & 

pcrconfequcns,ncc illud inter 
dictum locurtl haberc potelt $ 
nam ctfi Saluianum intcrdictu 
fitadipifcendae pofTeffionis, §. 
interdicTum quoquc,inft.dcin 
tcrd. & m co de fola p< ifcffio- 
necontcndatur, vt pcrglof. in 
Rub.C. dc prec.&Salu.inter- 
di&. Aret. in §. itcm bcruiana, 
fiu. xS.Inftitut.dcacl. Neguf. 
depig. x.mcmbr. par.8.nu.2. 
Mtnoch. dc adjpif. remcd. 3. 
num.£.& Ror.Rom.innouiif. 
dccif.34.par.i.num.27.cft ta- 
mcn de pignoribus , l.a .§.Sal- 
uianum, tf. dc interd.& pr«- 
fupponirquaii pignus, vel qua 
(ihypothccam, & non datuc 
nifi prorcobligata, vt ibipcr 
Rot. eodem,nu.27.& a8.fcd 
t unc datur aclio perfonalis , 
contra debitorcm,feu illiushf 
t edcs , quia cius perfona tantu 
obligatur, abfquc obligatione 
bonorum, quajcum iitperfo- 
nalis,non fcquitur fundi pollef 
forern , l.fin.^.fin. ff.de contra- 
henda cmpt. Rip. in 1. 1 .$.fi h* 
rcs,rT.adTrcbcll. & m iftis tcr- 
minis dc cjinmuni teftatur, 
Surd. loqucns in annuo cano- 
nc,dccif. Mant.32.nu.3»& te- 
nent Bononicnf. in tracl. dc 
annua prxftationc , quarft. 3 o. 
nu.»,irtfine,pertejt.incap.ni- 
fi e(Tcnt,in fine dc pwtbcnd. & 



d gnfcaf«par«3« 

Si autc vcrfamur in annua 
prcftatid n c real), f unc fingul a 

3 ris fuccciTorconucniritptitc- 
rit remcdio Saluiani intcrdi- 
cli,co quia restraniltcum dnc 
rc fuo , 1. 1 . C.dc anno. & tfib. 
Jib. 1 6. Bart. in l.fi tCrtius , fi 
quis prius , ff. de aq. plu. arc.l. 
via con flmi ti,§.qux cu nque,ft. 
defcni. vrb. prard.cletn. i. dc 
cenf. c. Forum dc for. compc- 
tenti 3 pa&umenim rcalc afrt- 
cit quemcunqucpoflcflorfm, 
ad qu€ res ipfa tranfk A frl. dc- 
cifo/.Caft.in 1. priuilegia, C. 
dc facr. fanc. ccclef. Dccius in 
C. cce 1 efia fancTsr Maria?,n . <? 3 . 
deconft. & Rot .Rom. in No- 
uilT.decif. 99. num . 1 2 .par. i . & 
Surd.dccif.MaHt.204.num.i7. 
& inpunclo , quod m annuo 
ccniu , feu annua refponfionc 
dctur vtilc Saluianum interdi- 
clum ,hoctcnuit Rota Kom. 
dccifi 4 44. coram I Iluftrifli mo 
Scraphino in nouilT.par. ! .Sur 
dus d. decif. 3 2 . nu. 14. ftocac. 
dcccnf. t.par. nu. 5 1.& volue 
runt Ctiam modcrni de Saluia- 
no,par. 1 .cap. 9 .nu m . i o. cum 
ahis lbi citatis . 

Dicererur autem conftituta 
annua, & realis pratftatio alt c- 
ro de tribus modis . Pnmo vbt 

4 fuifsctinteftamentoTrcliclaj 
tuc darctur hy pothcca tacita > 1 

ficut 
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ficut pro aliis legatis vt tenet 
Bart.in l.Lurius, & m I.Caius, 
ff.dcannu.lcgat. quemfequi- 
tur Ncguf. dc pign. 2 . part. 4. 
mcmb.nu . 1 ^..verf.cgo puto, 
quicquid male nonnulli arbi- 
trati unt, id fore fpccialc in ali- 
mciuis, vt compctat hypothc- 
caria,etiam quoduon fuerinc 
reli&a in tcftamcto, quos con 
futatibi Neguf.&cum eofen- 
fcrunt Bononicn. in tra&. dc 
annu .prcft. par.a.quxft. 31. 
lum. 3. quia in alimcntis non 
rcpcritur hoc iurc cautu arg. 
I.prajcipimus , C. dcappcllat. 
ncc tacita hypothcca induci- 
tur, ni(i exprefse caucatur, gl. 
fin.in Li.ff.dcpnuilcg.crcdir. 
quod placuit Dominis dc Ro- 
fa, vt iri dccif. Rom. diucrf. dc- 
rif.2 6o.nu.2.par.i.iii propriis 
tcrminis annux praeftationis , 
& alimentorum. o 

Sccundd mode inducitur 
rcalis pra?(tatio , vbi pro folu- 
tionc iliius obligata funt b,> 
na , Surd. vidcndus in d. dcrif. 
3 2 .nu. 4. cum fcq. & uon inde 
ganter dcclarant Bononiefes 
in d.tra&atu dc annu.praeft. q. 
3i.par.2.nu.4. j.& 6. 

Tcrtio modo diciturindu- 
cla realisprc(tatio,quandoali 
qua rcs fpccialiter fuitdeligna 
ta pro illius folutionc, tunc 
cmm habct ur, atque (i e,\'pref- 



XIK *r 

sc obligata fui i ifct, vt not.Barr. 
in l.Lucius,ff.de alimcnt. & ci- 
bar. Icgat. vbiglof. in vcrb. cx 
redditu , & idcm cft diccndunt 
vbi fuit impofita fupcr aliqua» 
fundo, domo, vcl aiia re , tunc 
enim diceretur rcs obligata, 6> 
we annu 1 prsftatio fuerrt eon- 
ftituta intcr viuos , (iueiu vlti^ 
ma voIutate,(iquidem illa fpe- 
cialis dcfignatio facit, vt rcs ce> 
fcatur iupp ) iic 1 pignori,pcrta 
dc , ac fi exprcfs£ hypothecata 
futffct.Bart.in l.codicillis,$.in- 
(tituto,delega.2. maximepn* 
pterdi&ionem illa (fuper^qua» 
fecundumfuinaturam, impor 
tat hypothecam,& obligatio- 
ncm.l.PauIus Calimacus, §.fi. 
ff.dclcgat.3.& fcquuntur Bo- 
nonicn, vbtfupra intraft. de 
ann.pras(l.par.2.qu£(t.3 i.nu. 
5«& in terminis Saluiant intcr- 
dicti.i llam d , ct 1 >ncm fic incer- 
pretaturRot. Rom.in Nouiff. 
diuerf.derif.44. fub nu.i. par. 
1. & melius dccif. 260. cadem 
par. 1. 6c In annuispra;(tatio- 
n ibus indubitate Ncguf. i u fo- 
c 0 m ox citato num. 1 vcrf. ■ 
vlgcfimus tcrtius cafus , per 
tex.in 1 . h acteu us,rf.dc ufufr.& 
per do&r.Bart.in l.fundus quc 
ff.dcannu.Icgat.htnc uidcmus 
in ccn' u rem ipfam ccnfuatani 
fubiaccrc obligatioui ad Bart. . 
m I.qui fundu, rf. locati. Caftr. ; 
G inl 
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uil.merccs.§. i. rf.codenvSut- 
dusd.dccU. 32. 11^4.5.^ 6. ita 
pari rauone in fucceflore be- 
ncficij dicimu&,qui& ipfcoblt 
gatur ad folutionem pcfmuii 
racionc jpfius rd,fupec qua 
fuitconftituu,&impoiita pen 
fio . JFcIin.in c ip.ad audicntia, 
col.j.derclcripr. Bononicn.in 
d.traclatu,p; t r.a.qu^ (K^o.nu. 
a. & bcni Mdkd.locat.dccif. 
14» X dc Rc11unc1at.dec1i.50. 

Quo fu , vt ii talis poiicilot 
couucntus fucrit remcdio vti- 
h > Saluiani intcrdiCti fi mnluc- 

j ut,t rcni rctincrc habebit ue- 
ccfsc /oluerc ccius pra?tcricos , 
& pro Jccurrendis fc obligarc 
iccundum confilium Paiil.dc 
Caftr.in Umpcratores,in prin 
cip.fi.dc publ. Afrlic.decii. 95. 
nu. 5. ScSurd. infdepius cicau 
dccii.3 i.nu.S'. alias non cuita- 
bicIuJiciumstcnccurcnim rc- 
cognoicere dominum , uctiC 
qfi mutatur uaflalius , &em- 
phytcota , ut bene & elcgaccr 
cxemplo dcducuncmodcrm , 
dealimcm. t.r. 8. priuiUg. 5,1. 
nu.^.cum alnsic j. 

Aliter vcro dicendum uid<r 
rctur", ubi annua pra?ltacio cf- 
fccimpouca non lupcr rc fun- 
do,atque propn tatej fed tan- 

6 fum fupcrtreddit bus, & fru- 
ctibus non cnim diccrctur tuc 
rcs ipfa obbgata: fed da.vtur 



9 faer&flokxA 

co cafu f olum mbdo" &io pcr> 
fonahs concraiUum , qui cam. 
c > nftltuit ,fiuc illius hoe rccicm y 
nec infcqucrctur fundi pofscft 
(ocetn , 1. hbcito , ubi glof. m, 
ucrb. ucndita,rT.de annu.it ga » 
nam ut confiderat Angel. in U 
haftenus,in fin.principii., if.d» 
ufu fr . aliud ct\ fu n du m efse ec r 
tooncrc affeclum,& obiiga- 
tum >quo c jfu t raafit adquetn! 
cnnq. fucceiWrc m, w d:»3iun| 
cft.Ahud cir,niiqucm foi e obli 
gatum ad annuam pra^ftatio- 
ncm , & rcdditum fund ■ , quia? 
hoc poihrtcwo cahi non wan-< 
fit in fucccfsoircm,& ab Ange- 
lp nou dtfscnttUnt Bononicn . 
in diclo tract. dc annu. pr«fh 
par. 2 . q u jc i\ . 3 1 . n u m . 4. Sc 6 . 
circa mcd. & rirmaui t Surd. dc 
Clf.lVlatiC.28. nu.9. in hn. quia 
in huiufmodt caiu ivon dacur 
hypotheca,eoquod nacura rci. 
non patiturcum fucnt impo- 
fiu prarftatio iupcrf ruclibus , ■ 
vcibipcrcum. . 

Quouero adillud , an utite 
Saiuianum intcrdictum cxcr- 
ccn poilit, & in iudicium dcdu 
ci, ncdum pro dccuria pra-fta- 
tionc,uerum ctiamin futuru 
dccur renda,affirmatiuam T ic- 
quuti funt Uomini dcRotain 
allegata dccif.444. parc. 1 . di- 
ucr. maximc lubnu. 3. inrin. 
Cxlatc proicqutus fuit Hund. 

conf. 
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confi1.)T7.1iK2.&4dha?cuMc> 
rrpoiTuot fcripta per AfThc-t. 
decif. ijfi ipcrOfaic.deciC Pc- 
dcm . i 5 o . pcr Surd.decil . 1 20u 
&dcat.i 5 i.numc. II. &pcr 
C rafs .dc fu c cc fs . tn i» legatu n 
f] ux n hn .quibnsin 1. icis 
omncs pra?fati !>©6iores !uno 
oreconcludnr, quodinannua 
pi a*ftatione,in annuis lcgatiS, 
atque in annuis ahmcntis fus 
dc futuro potcft in iudicio d e- 
ducimon ad cffc&um exigedi, 
fcd ad cfTe6tum,aducnicntc tc- 



cuium lcgatum pro- primbtfn- 
nofitpurum &profcquentib. 
condit ionalc 1 . 5 en atti s, f .fi.ft 
dcdonat. cau..mort. l. ti ra u n- 
gulos,fY.dc ann. Irg 1. id 
antc cuentam cotuhclr 111 e n» 
(it nata nccac-li» , ncc obliga- 
uo ) .ccdere di cm , ff. d c itcrb.ti • 
gm fic. & di chi m fu 1 1 eoranvPu 
tcodccif.2yp.hb.vi.m1m. 4. & 
fcq. filud tamcn proccd.t qnan 
doms conditionale dcducitur 
in Lidiciodepcrfc, fccus fiac- 
ccflonc deducatur ctiam prd \ 



porc, fibif>lucndf, &hocnc 8 dcbito maturato ftuc cnim^o 



creditor cogatur iingulo anno 
agcrc, & indicium inihtuere p 
cadcmct realias pluricsin iudi 
cjo dcduita , qu>.d uaidclegcs 
abhorcnr ur (it litium rinis. ca. 
finem Ittrbus dc dolo & conr. I. 
itcm,§.(i rcs ,& §.uit.ff.dcalic. 
iud .mut.cauf.fac. & in prcf» t is 
iocis fupra citati D i > .rci pu da 
omnibus obiectis . Oo 
■ I Non o tn i 1 1 o t am cn ^ quod 
iundamentum huiusopintonis 
dewmitur pra?cipuecx tcxt. m 
L 1 .C.dc fidocommifs. ubi cx» 
prcfselegislator aftirmat lega- 
-tumannuum putlcpeti ecum 
p ro tem pore fututo, & Uoet tl* 
ictcjc, loquaturin annuisali- 
mentis,nihiiomimt5 eum extc 
dunt in ahis annuis prarftatio* 
•n 1 bus,u t pcr S urd m dic. dcci f. 
1 2 ■o.num^.quamuis cnim au 



tcft iuftc dcduci in iudicio irt 
confcqucntia ut dcclarat Surd. 
indic.dccif.i20.num. r.4, quo 
1 o c 1 dictt , han c efte co m m u n e 
& tn praxi ireceptam opinio 
nem* 

ARGVMENTVM. • 

Sakiiauum inrrrdiclum an dctur 
rrcditui :, habenti bona fuid&i 
bitor.s obbgata cum claufuJa 
conftitutt. 

\ ' y **•••* 

/ SaluijntiminterdiftnmHM co+ 
. fetit crcdttort hahtftti cUu/h 

Lam conUttnu ^contrartum* 

wum.3. 

2 Creditor bdcmcUkfuifiM. 
v ilttutLdeba cxparirt rt 
G 2 dtttm 
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De *vtih Salntano InttrtiEh v \ 



dtum rccuperand* poffefsio* 
mis. 

Salmiannm interdiclnm datnr 
cmicnmfue creditori , habenti 
bona ftti dcbitoris obligata . , 

4 Remcdia contraria non pojsunt 

inuicem cumnlari. 

5 Remedia ctntraria concurrunt 

origine^ fcd non exerci/io , et 

eleffione tolluntnr. 
4 Remedium adpifcendx , & rccn* 

perandx dtucrfis refpeftibus 

pojfunt fimulconcnrrcre . 
7 Conliitutumnonlibcrat confti* 

tnentem a traditione faftt . 

■ 

QVAESTIO XV. ! 

QfiifTZS L'3 occurrit qua?- 
ftio examinanda 
non leuis,& cftil- 
la , an vtilcSaluia- 
numintcrdifhitn rcddaturcrc 
ditori,halxntibonafuidcbito- 
risobligaractnn claufula con- 
ftituti,in qua rcpcrio Saly. in 1. 
i.C.dc falui.intcrd. qua?ft. 6» 
dccidcntc dubium,quo loci te- 
nct,non compctcrc quidcSa!- 
uianumtintcrdi3u huiufmo- 
di creditori,& cum m tcrminis 
icq uutus cft Nicol.Bello.conf, 
34.num.8.Caual.dccif.27.nu. 
i.Mcnoch.dc adipiic. poilcfs. 
icmcd.3.num.27.& 28. Bccc. 
conf.85 .num.i 5 .Surd. confil. 
i.num.i 1.12.CX 1 3. hbr.2. 



vbTatteftatur demagisc5ma- 
ni, &nouiffim£amplexi func 
hancopinioncm ModcrniAu 
ditorcs Maccratcnfcs in tra&a. 
devril.Salu.par. i.cap.vlt.nu. 
5. & moucntuTifti fortiratio- 
ne, & dicunt , claufula confth- 
tuti transfcrt veram, & natura- 
lcm pofTcffioncmin ipfumco- 
ftitutariu,I.ccrtc,§. i.ff.dc pra?. 
l.quodmco, vbtcommunitec 
not.fT.dc acquir.pofl.Tiraq. dc 
iurcconft.par.i.num.2. vbiin 
finitosadhoc propofitumcu- 
mulat Do&or. at crcditor me- 
diantc rcmcdto vttlis Saluiani 
interd £ti pr.Ttcndit auocarc 
poftcifioncm abalio,quamfa- 
tctur nunquam habuille,cu ro 
mcdium illud fit adipifcendae 
§. adipifccnda? inftitut. dc in- 
terd. cuius tamcn contrarium 
vcrius cft , ex quo fcmcl ca ac- 
quitluit,crgo rationc rcpugna 
tix iftc non eft audicndus , 1. 1 . 
C.dc fur.I. vbi rcpugnantia , ff. 
dc rcg.iur.cum adipifci non va 
Jeatquodiamrnedianre confti 
tuto adcptus cft,fed rccuperan 
da? rcmcdium t cxpcriri opor 
tet,vt animaducrtunt Alcx. in 
l.cxitus, num.uIt.rT.de acq.pof. 
Titaq. deiur.conft.par. 2. an> 
pliat. 1 1 . Bocr.dccif . 1 8 2 .num. 
penult. Anch.qua?ft.famil. quf 
ftio.23.libr. 2. num. i.Carpol. 
cautcl.3i.A^licdccif. 139. & 

335- 
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33$. Mcnoch.de recupcrand, 
pols.rcmcd. 14.nu.24.eW Thc- 
iautdecif.Pcdcm.53. quibusin 
locis farencur vcilius eflcinccn- 
tarec6di<5tioncm,l.fl C.dc v.c- 
quir.poffprodita? ad fauorem 
eius, cuius pnilciTio mcdiante 
pcrfona alteriusinceruerla fuic 
vtperpraifatos Do&orcs, & 
plenius peT Menoch. dc Recu- 
perand.rcmcd. 1 4. hinc dicunc 
vJdediforreiiucrdiftum Sal- 
uianumal.fin.C. dcacquiren. 
poffcf.quia illud auocac polTcf- 
lionem alienam s ifta vcro auo- 
cat pollcflionem propriam, vc 
dcclarac Surd.in dic.conf. 1 9 1 . 
num. 1 3.poft Calcan. Bccc. & 
Bcllo. 

Ego vcro fifas eft in medip 
do&iflimorum virorum, pro- 
priam proferre fentcntiam,cg- 
wariam opinioncm dc iure ve- 
riorc m aibijror,a qua in iudica 
do nonaudcre" K.cedcre, quic- 
quid aliter foicafle fcncianc pre. 
fati,quoruro ratiombuserit,uc 
©pin< r,plene, & fufficic ntcr rc 
iponlum cx infrafcripc»s>vel cp 
rum opinioncro aliccr imclligc 
daro circsrbitror. 

jpundamei.turoaimm opi- 
nionis mca? illud cft pra?cipuu, 
3 ncmpe,quiavcilcTSaIuianum 
inferdi^um coropent cuicuoj 
crcditon,,habcntibonaIuidc- 
bitcijs cx quacunquc caufa ob 



liga t a, \- hypothccata, quia hy 
pothecaria eft mater Saluiat\t 
intcrdictj lccundum opinionc 
quam pIuriestcnuitRot.Rorn. 
vcin decif.44.par.Lnum. 4. & 
fignanter in illa Amerina do- 
muscoram Cautuccio in no* 
uifs.dccif.34.par.2.nume. 27. 
crcdiforautc &fihabeat clau» 
fulain conftituti , habct tanicn 
bona fic dcbitoris obligata pcr 
publicum inftrumentum , igi- 
tur compctit utilc Saluianuin 
interdiclum. 

Necratiocx 3ducrfo addu- 
cla^ quamuisprima faciefatis 
videatur vrgcre , quicquam fa- 
cir,nam eft veru de iure > quod 
remcdiacontrarianon pofsux 
4 tinuicc cumulari proutcrn^a 
lignam nacuram incompatit>i 
litatis, & contrarietatis, $. ided 
autcm,inft.deinterdic.Iaf. in J. 
i.§.vetercs,nuro. 12.de acqu« 
poff.Bald.in l.incerti num. 17, 
C.dciiuerdic.Afllic.dcc. 1 18. 
in princubi dicic, quod remc- 
d:um poiTcffionis rccuperan- 
, dcnon cumulancur cum pof- 
ftflorio adipifcendc Tiraqu.in 
cra&.lc mort.lc uif.par. 6. de- 
clarar.4.nunvi. cV (eq. cx Alc. 
conf.2 57 ? nunK jf.undeobid 
vidcrous,quod rcmcd.l. fin. C. 
de edic.diu. A dria. toll.non c6 
pctitei, quilcmclin.roifluscil 
111 poflcfsioncro ,fi p< fteaca- 
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dat ab ca Alfeer.m dic. n*i 
i7.S0cin.in I.rcm, qua?nobis, 
num. 1 3.Cdcacquir.poff.cum 
clrjsaddu&is per Menoch. dc 
adipifc.poff.rcmcd.^.nu. 505. 
quia pro refponfiom eft ani- 
Tnaducrtendum, qoodcontra- 
riaprocedunt rcfpcdtu cumu- 
iacionis , fiquidem cumulari 
nonpoflunt cum fint comra- 
fiainuiccm,fccus rcfpectu ori- 

5 gini*,&:clcc>ionis,quiattiinc 
dmeflisrcfpeclibnsbene dcdu 
cipofliiiuiniudicio,&pcreIe 
ftionem vnius, alterum tolli- 
tur,itadicitRom.inl.naturali- 
ter,$.nihil communc, ff. deac- 
cuir. pofl.num. 14. Menoch. 
dc adipifc.pofl.remed. 1 .num. 
9 a.&remcd.4.nume. ^o^.vbi 
loquitur de remed. adipifce. et 
tectiperanda?, fcquitur Caflre". 
conf.234.col. 2. uolum. 2. Rui. 
conf.5.mim.i 1.V0I.4.& ArFJ. 
decrf.t W.infin. iflacnim ele- 

• Ctionctollunturj.tn dcii<fti<,f . 
dctrrufta^ff.dc noxa. Barr.in I. 
emn,qui certarum, §. rin. ff. de 
vcrb.oblig.Cnpic.decff/4^ n. 

e. ct r t 9.n.6.0fafc.dcc. Pede. 
^/.num.j.&pro rcguiaponic 
' fiarr.it 1 I.i»§.vndequa'ritur.rf. 
depublic.& not.omncsin dic. 

f. nitnl commune,{f. deacquir. 
poflinbilaf.num./ 57. in quaf- 
ftioneatitern propof.tareme- 

6 dratrccuperaiKla?, Scadipifc, 



volnterdXtov^ 

compctunt diuerfis rrfpeAib. 
recupcranda» mquam proptcr 
clauiulamconfhtutiin intlro- 
mento appofkam,adipifcehd^ 
nero propter hypethecam bo 
norum.QuamuisigiturcKerci 
tio non poisint ( proptcr eoru 
incompattbilitatem) fimulcu- 
mulari,originctamcn concur 
runt, et unkiscle<5tioneaIte> 
f um tollitur,per pra?diC*ta, ex€ 
f lo lcgatanj, cui dantur tres a- 
•tfionespcrlonalis, hypotheca 
ria,etrtiuendicatio, utnor. 
fcrib.in i.I.ff.dc leg.i.qu£ a&io 
fieSjCtfiintcrfededireClo con 
trariantur, ori£inetamcn.con 
curruntlicctele&ione tollatl- 
tur,GrafT.in §.legatumqu.74. 
n.tfi.cumibiallcgatis. 

ConuVmantur prardi&a.qfc 
quidem claufula conitituti po 
tefl ftare de per fc , ctiam fubla 
ta hypotnccaria , licet retineat 
fimrlKudinem in originc,etirt 
narura ex quo habet ex fe fpc- 
cialem prouifionem. Afflic. dc 
cif. 1 3 p.nu. 5 . cum feq. ct Ofaf. 
dccil.^.num.^.igiturcum ha 
beantrttaparticularcm proui- 
fionem,non cft imi um, fi vno 
relpectu pofsit con.petcre re- 
medium adtprfcenda? cc alio re 
fpedu retnediam reeuperada?. 

Vltrrius,claufula confhtutt 
fransfert poflefsionem in co.i- 
ftitutariunojtrtdixifrrusigl. hA, 

l.ab 
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ab cm p ti o ne,ff.de pac.vbi Bar. 
& ali j, noii tamcn libcxai con- 
7 ftituentcm t a cradicionc facti, 
& a cradicionc poflcffionis p- 
pria? , & n atu rahs, fed cantum a 
Cradirione iuris Ofafc. de ma- 
gis commimi dccif.Pedcm*3 5. 
num. e.Carth.deci. 1 02 . & no 
uiiTime Amat. deci._? Xvnu. 2 5. 
quo r7r,vtrationciuris, quod 
deffcic,nbn. pfohibearur crcdt^. 
tori agcrc in iudicio,& cxperi- 
ri rcmcdium vtjh>SaIuiatii ad- 
uMis poffctiorcm,vt aflequa- 
cur veram, & realem fac"h pof- 
fcfltonem ad uVmUttidiitem hr-r 
gacarii, dc quo fupradiceba- 
musjcui datur, & iplt vttlc Salv 
Hianum intcrdf&um, cciam in 
ipfamecrc legaca, quamuisdo 
miuium reclfa via cranfcae m 
cum,ex fcyquod nondicicur P 
fe&edominus , nui fcquuw ct- 
fcduah craditione, tametfi mi- 
nifteriolegismcum cransJacu 
fueric,vcdiximusquaeft.7.n. 3. 
cuiuscamcn concrarium diccn 
dum videbatur attenca racione 
comuni per fupracicacos Do* 
ctores animaducf fa, ira pari ri 
tiunediccndum c(t in propofi 
C3 quasftione, & ceflabic obic- 
c~tu m a Do&oribus confidera- 
tum, namctftlegisminiftcrio- 
conftirutu fichone iuris, cranf- 
ferac vcram & nacuralem pof-» 
fcirioncm^cft camc ncccHariu 



titdcocnracur ad aiftum W* jj ) 
ahas cradicio cflet imptife&a 
vc T tentiitiis animaduerrii ttftl» 
Rom.in m>nif*i.driief f.dcc. 44» 
num^.par. t. ncc ub id p©** ii 
diciadhuc vere qnaefica a^tuar 
1 is p i < ; 1 c ilio, faltcm y que in 1 1- 
&o conrtiiity inremeritocredw 
tor,uteama(lequacur, poteft 
remedtum vtdis Sal uiam inrcrt 
HrrCynon obftancedicta claufn 
laconfticuti & l)o<£c.cicari,qui 
w concr3rium dicUnr,inccl!igun- 
cur,& proccdunc,'vbi ambo re 
mcdiatani adipifcertd**quam 
- recupcr.inde fi nu1,'& fcmel cti, 
raularcntur eodcm contcxtu, 
. non ordine fuccefliu<s& dmcr, 
fls rcfpc&ibus, proutfuoiade* 
claraui*tu nc enim fortc eorum 
opmio poflcr ,pccdere ad noc 
in dtcl.naturalite r^.nihil com 
muiic^rt dc acquir. poflctT. vbi, 
omncsfcnbcntcs. 

Atvbi huiufmodi rcmedia 
cuencualiter inccncantur,iuno 
no impeditur cumulatio „ ouia 
vnum accedic (ubordinace ad 
aliud* vt latius deductum fuic 
jp dbminos dc Roca in itla Ro- 
mana donationfs 29. Maij 
1 5 74. in imprefs.diuerf. decif. 
2 54.maximc {ubnum. 4. pan«. 
1 .cc icerum in eadem ca dcci i . 
256. pcrcocumubi fignancer 
dicunc, quodccftin aliquibus 
cafibus quandoqj impcdiatur 

cumu- 
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Eimulatio in remedi js contra- 
rtj£> camcn illud proccdit in ca 
cumulationc,qux cendit ad im 
pediendum & inculcandum iu 
dicium,nonin ea, qua?tcndit 
ad facihorcm expeditionem 
caufarum maxime in fumma- 
rijs , & dc xquitatc canonica, 
ad tollendoscircuitus, & vt fa- 
Ciliuskiftttiafuumfortiatur cf- 
fccVunj&r vcritasdctcgatur, vt 
ibs tncrito» 

£t fi ahterdicercmus , raro, / Crcdnorpotefl imre vendiufi- 
Vcl nunquam Saluianuni intcr bt Dominium rejeruare , do- 
diflum habcret locum, cum k necpretium foluatur . 
rcpertotamltaliam hodicpcr 2 Hypothccanoconfittitinrepro- 
notarios in inftrumcntis appo pria,declara, vt num. /. 
naturconftitutum,&vbinon 3 Reiuenduatiocompetitcredito- 
apponitur , fortaflc haberctur rt , qui ftbidomtntum refcr- 
pro appofito cx vi claufularum uauttin rt . 
ceteratarum , quaefecundum * Saluianum interdisfum dAtut 



ARG VMENTV M. 

Saluianum interdi&um , 
reddatur creditori, habcnti 
fpecialcm hypothccam , 8c 
dominij rcferuationem fu- 
per re ?cndita,vcl abtct alic 
nata. 

S V C\t M A R I VCK. 



ftylum notarij,indccxtendun- 
rur vt Iateper Tyraq. in traft. 
deconft.par.^.vlt.hmit. quo- 
drca , vt euitemushutufmodi 
abfurdum, & inconuenicns, 
neccffccftvtfateamur, vclca 
opinioncm communc dcqua 
fiipravcrbafccimus, omnmo 
fal/am,o7 crrqncam eflc, vel ta 
Ji pacWvtdtximusJ fore cocor 
dandam,5c concihandam,pro- 
m fic cam jntclligo ptocc- 
dcrc . 



creditori , qui ftbi domtnium 
rcjcruautt. 

QV E S T. XVI. * 

^ Ontingit quadoqs 
quod venditor rc- 
feruat fibi hypo- 
thccam fpecialcm 
manus inic&ioncm , ac domi- 
nium fiiper ipfamct rc vcdita , 
donccdc prctioilhusfucrit in- 
regralitcrlatisfa&usjproutt rc 
fcruari polfc no ambigitur pec 
ca,quc dicit Abb.conl.6<$.coL 
1 .in fi.vol. 1, Magon.dccif. Lu 

ctnf. 
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eenf.3 1 .nuro. i o.&noutflm^ 
Surd.dccif.Manr. i J7.num. U 
. v ndc , empcore non foluenre 
precium in tcmporc praeftitu- 
to | aliquando controuerfum 
fuit, nunquid poflit vendicor 
pro confcquucione fui credici 
tntentare rcmcdium vcilis Sal- 
Uiani intcrdidticontraceruum 
po(Te(Torein , ad cuiu* manus 
rcs vendita pcrueoic , & in hac 
remedubitabilem rcdcbacrc- 
gula tex.Lneque pignus, ff.de 
rcg.iur.quoloci habccur quod 

a rci tpropri * no poteft pig»u$ 
ccmfiftcre,& hypocheca,acdo 
niiniu rcitac adhuc penc sven- 
dicorem propcer t^fcruatione* 
fjtfam . Surd.dcc1l.305.il. 14. 
&ij.igicurnon pocclcmcen- 
tarcrcmcdium predidu,quod 
pr*fupponicquafipig.uis,vcl 
hypochccam, aitr.in 1. rcm 
alienam,nii.ii.ff.dcpignor. 
3vf. & faciunt ca,qua? lcnb.c 
^urd.decil.P7.nu. 5 .Ck f.Hinc 
bencdjcunt noftrarcs, quod ta 
Ji crcdirori , qui fibi dominium 
rclcruauic, djcur rcmedium 

3 trci ucdicationis,quf propne, 
& dirc&c ccmpetit vcro domi 
no,vtpult Azo.Afnict.Fab.de 
Mont.&alios voiuit Surd.in 
dccif.Manr. 305. nu.34.Sc 40. 
& hoc caf u , quo dcbitot qqq 
foluar preciuni tei fccundum 
conucma.vtib.pcteum. 



• 

Vcrum , concrarium exiS- 
movcrius citc pcr gencraJcoi 
conclufioncm,quam fepiusin 
hoc tt a fcacu nrmauimus, ncm 
pe vcj J c Saluianu m incerdi&l 
4 tdari cuicunqjcrcdicori habcti 
tibonafui debitoris hypoche- 
cata, uc diximus in qua-ftiona 
pra?ccdenfi,nu.3.&alibi urpe 
negari aucem no potcft, ralcs , 
qui fibi domiruum referua nt , 
crtdicorcscfse hypochccartos 
vcpaccti igiturcompccitSai- 
uianum in terdi etu m . Ncc ra- 
tio in contranum aliata, retna 
*et me ab hac opinione , quia 
ctfi vcrum fit rci propriat nou 
confiftcre pignu*, d. I. nequc 
pignus cam£ iftud prqccdit ia 
y rc quar t c ft fua irrcuocabilicct 
fecus in rc fua reuocabiucer» 
qnalis cft in fatfi fpecic, in qua 
foluto pretiodommium rcfol 
uitur,guia ifte contradus fhci- 
turconditipnalis 3 d P ncc prc* 
ciumfo]uatur,Arcc.in«.fin.n. 
3.m fmeinft.locac.& Magom 

p2.nu.ij.&ica 
lllumcexcum mtclugurut, 6c 
Iimiunt [>cc.ibi nu.i.& fequj 

• Npg«1.4c ( pig.i.memb.f.par. 
num.ja.inpnnc. Dcindenon 
jpcedic regula illiu.sicgis, quo- 
ocs.q^u^ tacercacqujfetq^ 
ncm rci pco^ri* cx noua cau^ 
H fa,vt 



fa,ut pcr Dec.ibi n. 4. quemad 
modum contingic in cafu pre- 
ienti, ubi quis prmcipalitcr inJ 
lendiccontequi prctm rci fuje^ 
& aliudeit rcs iua, aliud pretiii 
reifuas 5 ].quircs,§.rin. tf.de fur. » 
Lfundum Cornclianum , fl*. dc 
nou. quarc ob ld uidemus , <}» 
ftipulan pofsumus prcciutu rci 
noitra?,quamuis itipulan n m 
Ipolsumus rcm noltra , cx quo 
prctium rci me^ non cit mcu , 
vt dt texau lmcmo rem fi.iam, 
ft.dc uerb.obligac.ubi not. Iaf. 
nu.i. nccprctium in particu- 
laribus iucccdic loco rci, l.fi ca 
pccun jj, C.de rci ucndic. cum 
iimilibus,ccli uerum iir,dan rer 
uendicationcm huiccrcditori, 
cfttamcncorrefpeCt uaadprc ' 
tium,quofoJur >,'& n>(» quoqj 
tollicur,!.grecc, §. cium , :Kde 
pignor. mcnto- non lmpedic 
qum pomt etiam intencarc rc- 
tnedium utilis Saluiani , uc iibr 
^ /btistaccrepolfitde precio, dc 
qito crcditor exiihr,& iic auc- 
to effcclu tcndic ad idcin p<»r 
ca qucdicit m-fi niK B ro.c 5f. 
43.nu.42 .uol. 5. d hanc partc 
mihiuiderur am^lcxam fuiise 
Rotam R^manam,coram Rc- 
ocrctfdo Pacrc Dommo Gcb/ * 
bergo, rnillaR JinaoaSaluia- 
•ni,ucncns8.1unij i6oi.quam 
hicrrafcnberctiolni maiori 



foterdi&i* * 

KOMANA SALVIAH* 
Merditti 

' Vcncrrf8.Iuniji£oi. 

mn> « » i p.*i 1 - : . - . • f * 

C. R. ?, : 2>. Ortembtrgt* 

Domini concJufemnt com 
^eiercutileSaluianum lnterdf 
dttrm ad 27. locaMontisRclr- 
gionis euicta domo, pro qua 
iuerunt fpectalitcr bypotheca 
ta,l.'i .C.dV pr¥crt. & Salu. iu^ 
terd. iiarc.rnf.h.nu.2.dcSalu. 
incerd. Angei m $.m?m Seruwi. ' 
hi,n.?. init.de a&. Natt. conk 
474.num*34.Menoch.dcadi- 
piic.remed»}.nu.i&.quam opt 
nioncm fcruat Rot. & in dctif» 
44.par.i.&decif.34. nu. 24. 

L>iuer£ 

Di&um etram fuk liquere 
de prim y^feciidoextremo. 
Dc primocx inltrumfto obli- 
gatro; uj , Dc iccundo non- fo* 
lum eXiuitcntatione litrs 5. ve- 
rnm ctiam cx attcflationc Sc- 
crccari} Montis . Caefac. de 
Grais. dccif.4*dc Reiht. Spo- 
iiar. 

Conftabat ttiam fac*am ef 
fc dcnunciarionem,ut Tequiri- 
rur,!.t; C.dcpcric.&c6mou\ 
mucndit. 1. cmpcor 8. C. dc 
cuicr.c.ult.dcempt.& ucntiit; 
laccCouar.uar.rclolut. e. 17* 
ucrf.dcducituccamvn. 

AR- 
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ARGVMENTVM» H 



^Saluianom intcrdi^m >; 
rcddatur creclaofi credicor 
ris contra ccrrium t pofse£ 
forem bonocum iui dcbh 
toris» 



j 

{• rt. . „.. ',.1 ,., 

* Nomcn dcbitoris mei utmt in 
r.i Sl .W 1 ^ obltgAtwnc bouoru . 

X, Saluuutnm vtiU. tntcrduinm 
noYt datur crcdttori crcdttQ- 
rts , ffptr* pQficjJorep? kotto 



3 lus compettns mco debiton ntn 
t , duiturtmbiqu4&um x ^- 

rddwtuM^ n iF 

4 :Credtt0rdtctturf4rg9 fff 

fidere crtditum^» funUU- 

- ■ 5 , 

Icctin generaiio- 
bligatione bono- 
^«Jm'vcmat quo- 
ouc nomcn dtbt- 
nomcn, C.qux respig. 
I. 2. C. quandotil. 
vc!priuat.l. 3 .vbiBar.C.dchx 
!«t.ru5t.^Negul.dep.gn.a. 
. mcmb.2,p,num.8.Iocancum, 
vtncc requihtur cxcuifio tn 



rum , 



i k" ? 



'.11J 



10 xva 




huiuimodicifucot*Cfa prma- 
palem dcbitorem,vc pcr Alex^ 
conlil. 1 $,[\b.6. uu. 6. & Thcl. 
dccif. Pedem. H nu. vlc. vbi dc 
communi 06 obltautc Autb* 
/cdhod c 5 C.deucr. & obligac. 
qua?rcquiritcxculTionem, 6c 
<]<■!£ non proccd j t in incorpo- 

raiibiis iceundu ui Alcx. in I o - 
co cicaco j qualecit nomcn dc- 
bitoris,!. 3.111 pnnc. ff. deacqu. 
pofltfl.tamen crcditoc crcdttp 
ris.nonpotcit in tudicio exer- 
ccrc rcmcdium vcilis Saluiani 
j mccrdicct contrapoffeiiorcfii 
bonorumluodcbitort obbga- 
c o r u m , quia dcrici t vnum dc 
cx t rcm 1 s rcquifitis in ipfo vtik 
S a 1 u 1 an o y hoc c ft p o i ic itio fui 
dcbit on scum uunquam poflc 
dc nc bona , qu j? auocarc con- 
tendit, & nicicur, nccef- 
faria cfl probacio poiielTftmis 
ipiiuimet debitonsdc tcmpo- 
rc contra&us , vel poft ad erlc- 
c t u m, vt Saluianum 1 nterdidu 
locum haberc poflit,gloi£ in $. 
ite feruiana 1 u verl. quafi fer- 
uiana.vbiiaCnum.8j.inflit.dc 
a&io Jlplano\con 1. 1 4. num.a . 
lib./.ihc(.dcciCPedcm. 17 1 
nu.2. vJji rcferet, omnes DL 
tranfirccum opinioneglofl^ 
Bar.ini. 1,11.3. C. dc Salu.inc^c 
dic.de quo opportunc alibi me 
liusdiccmus, mcntocofcques 
cft uc eocludamus, vcileSamja 
H 2 nUm * 
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ARGVMENTVM. 

SaWiianum intcrdiftum datur 
ctiam h*t cdi , & Ccf- »« 
(ionario . 

S V M M A M I V M. 

1 Hdredi datur viite Saluianum 

interdtttmn. 

2 Ccfstenario datur vtile Sa/uta- 

num interdiclum. 

S Hypothccarta an;ertor,qt/am ha 
het Cejsivnarius ab hartdc 
• defunitt prpfuo ereditptnbp 
nis haredilart/i non exttngui 
tur,ettam quvd harcS adtue 
fit hareditatem J/ne beneji- 
ne.L &tnuentary , qucdde- 
ckra^ttht. 

4 HyfQihecdri*d*toi§r,tjn*mha 
het hdrcs prp fup ct tdtlP in h$ 
ntt defunHt cxttngntiur , Ji 
rnon adiutt hnredn *n m cum 
benejifi*j.&tn*entdry , Ji 
res hypdihecdta rcpertdtur tn 
fojjc hattdn. 

QVAfcSTlO XVIIL 

Acredi quoque & 
Cefsionario cc m 
petit Saluianum 
utileintcrdiclum, 
qu a iicut crcditori pnncipali 
compctit hypothecaria, ubi 
bcnaiuntobJifiata-,5. ncmicr- 




uian 3 , ucr f.qu ail Seruiana Inir. 
de act.ita datur , & crus harrcdi 

X t J; i.C. il unus ex praribus hae 
r cd .crcdi t.uel debc. & in tCftffi 
nistenuit KotaRomana inno 
Uifs.dccif.47.pa. 2. & non folfi 
datur haercdi, lcd ctiam ha?redi 
ru"rcdis,quiappcIlarionc ha> 
rcdis , vcniunc non folum pri- 
mi,fcd ctiam ultcnorcs in infi- 
nitum,l.fin.C. deha»red.initl- 
tucnd. cam alijs adductis pcr 

. Rotamindjc.dccif.47.num. 5. 
v bi lu bdit,nu mc. 6. id ctiam lo 
cum habcrc in eondirionibu s, 
& in his , q u jf funt ftricri iuns 
exempliflcans conclufionem 
mulnsfimilibus in aJiis fequen 
tibus numeris , eadem ratione 
v 1 d cm t s rcmcdium ,C. reintc- 
grandar 3 .q . 1 * dari quoquc h* 
redi Plot.de in ln.iur.§.fi num. 
x5.ucd.faUu Bcnit. Dcci.x2. 
A mat.Decif. 6 1 .& Rot. Kom. 
in ncuifs.dcci!.? 1 s-y a. 5 . d u m 
modo harrcs probcr,deiunctO, 
in cuius loc um lucccflit ,iu uita 
fpoliauimfuiflc, ut pcr Bcnit. 
in dicdecii. 1 2. & dcilarant no 
uifsime Modcrni Maceratck s 
Var.rcfoJ.Ii.2.res.53.nu.i.a.3. 
cum alijs, quae conJulto ounc- 
timus. 

2 C tflionario paritcr datur 
quia ccflion. nus repraeftntat 
pcrfbnam ccdcntis in orotvb. 
& dicjQur vcxc, & prop* iccs cdi 

tor, 



■ 
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tor , 1. ab Anaftafio , C. mand. 
Bjld.inl.i.num.ix. Alex.nu. 
47A Deciusnum.3 i.in 1 Jec. . 
ti.liccrcumpecacur, cWdicicur 
procuraconn rem fuam pro- 
priam,l.fiprocuracor,§. fin.ff. 
mand. I. procurator, ff. dc pro 
curat. vndeob id permrttitur 
Cij vt vtaturommbus iunbus 
-a&iombus., & rcmedijs ceden- 
ticompctcntibus.Bart.inl. t. 
C.dcaft.&oblig.&inl. hfrc- 
dcm,C.mand. Bald.m I.pen.& 
uic-C.codefli,3i: Ikro,conulio 
43.num.2 2.vol,3,&:qu dhy- 
pothecanaccfn mano compc 
cac,hocinccrmmisdicic Nigu. 
dcpigu-par.S.memb. 2. nu. [. 
quia hy potUcca eu etiam celfi- 
bihs,l. i.& l.C.ii respign. dar. 
fit Bar.in I.tidcailT >r,la 1 . flf.de 
fidciulforibus r & Alcx.confil. 
112. hbro 2. qua? eo (tatim 
celfamtcHigitur, vbi fuitcei- 
Japerfoualis glofs. in 1. (i pi- 
gnori vbi Bart. fl. famil. crcilc. 

idcm J3arr. in l. fi haeres n. 1 . 
la ^.rf.ad TrebclLliue hypothc 
ca venint ex gcncrali obliga- 
tione, fiuecxtpeciali, vcnot. 
Bald.in l.li inlolum, C. dc .rct. 
&oblig. &intancum datur ccl 
fionano hypothccana,vt qua- 
uisacctoccliafiicrit f ab ha?rc- 
dciup aUqua rcdetuncti , qua 
jp \wj crcdito anccciori hcbat 
hyputhccatam, puta pro doa- 



W9 JntetdiEk \ 

busmatcrnis, vcl dmili ca non 
exnnguatur pc-r aditione ha?- 
rediticis, ctiam (tcuic harre^ ii- 
nc beneficio,l. & mucnranj nc 
fiat praeiuditium poifeiTort,qui 
eam ab h eredc acquifiuir, qua 
uis reguiaritcr per adicionein 
confundacur omnis actio, & 
oblig itio ad not.in 1. dcbitori, 
C.depact. vbi poft ahos notat 
Dccius nuin.i *.nam eilicrcdt 
torantenor exijtac ha»rcs dc- 
funct ,& pcr acquificioncm do 
nnni| hypothccailliusfucnrex 
tin&a,I.cumha?rcdes inprinc. 
ri.dc acqiiir.polfc. & per co lc 
. qucns, lccddus creditor habcs 
hypothccam poiterk>rem ad- 
uerlus ha?redem pnorem, obti 
ncrcdebcat, quamciis rcplicet 
dc fuo anceriori credico cx co,, 
quodcanquamha?res indifcrc- 
cus finc bcncficio,cencacur fol- 
ucrcdebitadcfun&i , l.fin. C. 
dc hercdic, aclio. & can - 
quam harresccnccur habcrcra 
cam hypothccam rpfius, &: om 
nia pcreum gefta , approbare, 
I.cum a matre,C.dv rei vendic. 
cumfimilib. & bcnc dcclarnt 
Ncguf.de pign.5.pa,i.mcmb. 
num. 5: 3."Vcrl.qumcus cafus,d»- 
cens in hac difpucationc, nuila 
veriari vcil>tatcm,nihil< mimus 
inuclhgaciuiilaeft maximc vri 
licacis, quando rcs hypochcca- 
ta n o n c 1 1 i n pofse ha? rcdis, fcd 

rcpcri- 
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rcpCfitur pcnes tcrtlum poflef 
forem,haben te cau f?m ab hje- 
rede, qui cotracrcditorem de- 
" nciij pdrlertorcm ha?rcdis, 
jerrte?, potcft ex propria per- 
fona vci iunbus hercdis no co- 
fufis , nc alias cogacur ad fol- 
ucndum oncra ha.TecKtaria cu 
nonfic haeres, nec mmuscum 
^efundco ,ahquid geftum ik: 
VHdc poilir onn perfon3lisa- 
<5tio, prout tetretur harrcs,& 
ad irlum camm non aducrcit 
'Ncgxif.inloco luprac tar >, vi 
<Hcit FraY. Oecif .Neapolit* 30. 
\imri,tp. vbi atteftatufr, fic pcr 
'Senar. f udicat. fuiflc ad fauo- 
rcm pofleiioris conueuti , qui 
caufam habcbatabharrcdeiu- 
difcreco . Qj* vcro drcla fimt 
J in uppofuuin, proccdunt',ck 
-loquiriUUT rcfpectn barrcdis, 
io rcs JiypothccacatTC- 
penescurnirunc cnim 
gattp nanatfrarlert vciJi 
'ta/cmSfiucAcarm^l 
"cjriam fuilfe extin^ahv pcra- 
dicioncm , fiuc non pcr ratio- 
nesdcduccashipra, vt ctiam 
Coniideranpfe Franoin d.dc- 
cif. riu. iS jpotTet etiam atren- 
'tari^hypochecarra non furflc 
cxtinaam pcr adiriohem hae- 
rctfit4ris,abfqirc bcntficio,K&: 
tnucntarij, licct fhtribhn&ih 
1 ahs, quando r cs non cft 
^irrcUbcabilltct^irpar 




(ccundum creditore poteft ab 
ha? r ede auocart fecu ndu'm opi 
nioncm Cyni in l. 1. Ofian- 
tiq. crcditor ; qu* comnuini- 
tcr tenccur, vc per Ftanc. citat. 
nu. 12. & late difputat , atquc 
•hanc pariter dcfendit . Holin. 
dclnuent. in vlt. par.fbl. mmi 
145.111 parua impreffionCjck 
Ncguf.de pign.tf. par. memb. 
2 .nu«p. d.liccr, vc dixi,quando 
repcritur penes haercdcm , djf- 
putacio ifta ficfuperrlua, qux i 
omniafanr nocacu digna. 

ARG VMENTVM. 

Saluianum mterdicr.urrf , ari 
qucmadmodum redditur 
pro fbrtc prinripali , ita 
quoquc reddatur pro dam 
nrs, expcnfis , & intereflc 
propter mpram debitoris. 

■ 

s v m m a m rr iii 

/ sduianuminterdiatemdatur 
etiam pro damnis^ & interef 
fe propter moram dcbitoris: 

2 ClaufuUm item rcficcre,vis } & 
Imfortantia. 

S Rcstranfit cumtncrc fuo. 

+ Saluunum interdicJum datur 
etiam ctntra ttrtium pr§ex~ 

pcnfii,quod ampita, vtjkiS 

. - . • 

L* . *'• 'j2." « "t- «li 

Quxft» 
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'■ QVAEST. 

Ortremo Sat- 
uianQ vtilcm- 
tcrdiCtum da* 
turprodanis, 
& in tereiTe,ac 
pi o oiuihDui cxpcnfis,pcr crc 
ditorcm pa/fis , proptcr mora 
dcbitons in nbti /oiucndo dc- 
bitum in tcmporc praeftituto . 
Deprimothabcmus dccif.in 
tcrminisRut. Rom. in nouilT. 
dccii.43.part. i . nu. 1 . & bcnc 
pcrnondcd.conf.i5.num.4i 
Jib.2.quod &verum eft,nam 
fi dcbitor fitin mora foluendi, 
proptcr quam crcditor iucidac 
in aliquod damnum, qui fi ha- 
builTctpccuniamin prompcu, 
damnumcuitaftct, ccrtetcnc- 
turilludrcfarcirc ipfi crcdito- 
ri,glof.fin.inI.lulianus$.idem 
Pajp;nianus,rT.dcac5t.cnipt ? Af 
fli&.dccif! 1 3 5 .num.4.&: The- 
faur.dcuf.Pedem.7 y .n u. 3 . Vn 
d£ qucmadmodum pro iorte 
principali compctit SaluianG 
intcrdii5tum,itaquoqucdcbct 
compctcrc pro damuis, &intc 
reflc*,quod vcnitin coulcqucn 
tia m , & acceflb nc a d 1 p f j 11 j I o r 
tem principalcm , pcr tcxtum 
fingularem, in 1. Lucius,fT. qui 
pot.in pign.hab. & not. AIcx. 
m l.ficum dotc,$. fin autcm in 



nolnterAffo) 

i x uiOimo , ff. fulut. matrim. Sc 
Surd.dccif.Mant. 271. num. 1 • 
cum feq.Hinc hypotheca^qug 
prior cit in ipfa lorte, eft ttiam 
prior in acccflbriOivt not. in 1« 
fo!utum,§. 1 . ff.dc pignor. aft. 
cura alijs allcgats pcr Hicron. 
de Laurent.iu dccif. Aucnion. 
10?. in fi. poft Ncguf.cV: alios, 
quodmaxim£ vcrum dicere, 
vbicrcditor habcrrt inilrumc 
tu crcditiprarmanibus, in quo 
eflctappoiitapcr notanu clau 
1 fnIa(itcmrcficcre^tcumobIi 
gatione omnium bjnoruni j 
proutcommunitcr ficn folct, 
quocafu,res,iudicio mcotran 
firetabfqued fficultatc pcrca, 
cjuac de virtutc di&a? claufulae 
kribitOfaf.decil.Pedcm. 1 2*?. 
nu. i2.quaproptcr ficrcditor 
paiTusfuifTctcxccutiones a luis 
creditonbus,quaru caufa mul- 
tas cxpenfas lolucre coaclus 
fui(Tct,vcl rcs propna fuillct 
fubuuftaraad publicum n.can 
tum, multu mmori prctio qua 
valcrct,vtfa:pccontingit,vtl- 

quc poflct cunfequi per Saluia 
num interdiwlum talcimercf- 
(c contratcrtium polTcflurcm 
perfupcrius diCla, pro quipus 
omnino vidcn. cit hhx.conf. 
22 i.hb-2,nu.2.& 3.vbi Apo- 
ftill.&Jvtobed.dccii. l.cV 2.dc 
vfur. 

Qmbus uo obdat,quod tcr- 

' ' tius 
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cius poflcflor cum fit fingula- 
ris fucccflor, & ignorans debi- 
iumcxcoqu«'dnon fuitinccr 
pcllatusnonpoifitdici moro- 
lus > cV proptcrca fatis cilc , vc 
patiaturludicium fuper force 
principali,quiahis,& (imilibus 
obicchs fatisfacit Htcron. dc 
Laurenr. in d. decif. Aucnion. 
109. diccns, quodrcs cumfic 4 
affcda oncre rcali cranfic cum 
fua caufa , ctiam pro omnibus 
3 damnis,&intcrcflct cVcu luo 
onerc,!.cos,C.dcpign. l.fide 
bicor,C.dc diilrad.pignor. cu 
fimihbus vbi atccftacur, pcr 
Dommos fuiife refolucum,crc 
dicorcm pocuifle agcre coocra 
tcrciumpoflcilorcm hypoche 
caria acti- me , non folum pro 
forte, vcrum cciam pro ince- 
rcflc. vcibi pcrcum , maximc 
cum rcgularicer in inftrumcn- 
tis apponatur ccmpus determi 
nacum folutioni, quod pro ho 
mincinterpellac,quo cafu no 
cft neccflaria interpcllacio, fcd . 
flarim poft dicm lapfam mora 
iucuntur ad crfc&um eciacon 
icqucndi intcrcflc paflum,iux. 
1, magnam , C. dc contrai 1. & 
com.|ftipulat. Iaf.'in 5. fucrar, 
nu.20. inft. dc act. Parif. conf. 
2 x .num. 43 .lib. 4-per cex.in 1. 
traie&iciar, rf.dc vcrb.oblig. oc 
cft cafus, in l.omnium, $. Sabi- 
nus,rT..fi ccrt.pcc. vbi Dec.n.p. 



•j 



& C 'gnol.nu.2 2.&4i«&la« 
teprolcquuncurfcrib» in l.fti 
ilipulatus i - bi Alcx.poft Rom. 
& Imol.if.de vcrb. oblig. 

Defecundo habeinus pari- 
ccr modcrnos deSaluiano in- 
terdi&o,quicifdem ration<bus 
fnc dcfc. dunc hanc partem , 
hoc cft, pofle crcditorcm con- 
fequr cx pcnfas t con t ra terrfu 
ex vtil. Saluiano intcrdi&o, vc 
per cos in 3 . par. c. 1 6. quo loci 
cxemplificando concluhone , 
cbcunt , in t anru m proccdcrc , 
vt quamuis Iudcx reguiarkcc 
non condcmnando Kcum in 
cxpcnfls in fentcncia vtilis Sal- 
uiani 1 nterdich ccieatur ablol- 
utfsc , nihdominus non i ntclli- 
gereturabfoluifse ab hisexpc 
i is, quc iu cc a&ionis dcbcntur, 
fcdiolummodo abhis, quae of 
ficio Iudicis mcrccnano vc- 
nionc , quinimmo ncc ct iam Ci 
cum abfoluifsct, adhuc cnim 
abfohitfsc non diccrctur abcx 
pcnfls conuencionalibus, per 
do6crinas ibt per cum allcga- 
ta$»quz vcra? funt, & cadcm di 
ftin^ioadhibetureciamin fru 
dtbus, vc iudcx non ccnlcacur 
ab his abfoluifse, (i corum con 
demnationem omitcac , vc pec 
Rot.Rom.in nouifs. dcci.8o7# 
nu.^-cum fcq.par. 1 .fcd folum 
modoabhis,qux Iudicis olfi^ 
cio prof icilcu n 1 u r , vt lbi . 

1 1 AR- 
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ARGVMENTVM. 



Libcllus quomodo forman- 
dus fit in vtili SaJuiano in- 
terdido & quomodo diiJ 
fino/catur a Lbdlo bypo- 
. thecaria.. i 

sv MM a zircM. 

■» * 

*. ■ • 4 * 

libelUts^ vt perficJusfit tria re- 

, qutrit . 
LtbtUus w vtiiiSaluiauo inter- 

dt&o quid debeat narrare t 
Libeilus Salutant interdiffi t* 
* qnidtfierdtabhyp$theeari*\* 
- & quotnodo dignofcatur tn- 
terfi, & quaisttr Unfiantur 
intcxtAtatXarcmedia . 
Ctnciufio hbeili in SaluUnt fuu i 
liter conapiatur . ' ■; 
Libe/iifirma uuuiis tffe debtat- 

i mhtcrtmt**. " , 
QVAESTIOXX. 

Idimus qmbus co- 
petatvtilc Safiuia- 
numinfcndidiumii 
nunc vcro confe- 
quens eft , vt vidcamus , quo-^ 
modo forrfiandus fit Jibellus, 
cu m (it ftmdamentum cuiusli- 
fcct iudicij » Vt igjrur fit pcrfc- 
6us,& bcnc compoutus dc^ 
bctconcincic t.cspropufiuo- 




ucs t ucut argumentum diale* 
fticorum lecundum Ioannem 1 
Fabrum,in §. i .mf.it. de a&ioJ 
ubiiaf.nUv2o.hoc eft maiore , I 
rainorerrvv conelufioncm,vc 4 
iba. Modo m propofito ifta 
tna dcbct narrare Jibellus in 
vtiliS: lu.-anoad hoc,vtreclc 
concludar, maiorem inquam 
propofitioncm, vidclicct credi 
tumfipfum cum hypotheca, 
llne qua Saluianum non fubfi- 
ftcret 7 tamquam nccefsarium 
antcccdcns, & fubOatiaad fun 
dandam intcntioncm agentis. 1 
Rolan. a VaJ. conf. 1 4. nu 1 2. 
Menoc. fuperremcd. 3. trad. 
adipjfc. n u. 1 6 3 . vbi i n lequen- 
tibus exempliricat matcna' in 1 
alusfimilibus . Caftrcn.in J. rc 1 
alienam,nu.i i.ff.dcpign.act. 
&Rot. Rom.m -nouifs. dccil. 
34. nu. 27. & 28. bcne vcrum 
cit, quod non requiritur plena ' 
na cogoltio vaJiditatis crcditi , 
& hypotheca? , nec minusnc- : 
ccfsuria eft Jententia contra de 
bitorem ,ncc tres conformes 
requiruntur ad canonizadum : 
crcditum,ad crTe&um, vt con- 
tra tertium , creditor cxperiri 
pofitt,vt malc qnandoq, fcnfit 
Rcuercndils. I). Sarmictusde 
rcdditibus r cclef.par.3.cap.2. 
nu. 2 3* & 2 4. quem improba- 
runt Domini de Rota, C.Can 
t u t cj 0, i n d.decif. 3 4 . p a r . 2 . n u . 

14* 
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t4.cum feq. exeo quod Sal- 
uianumintcrdictaim non fun- 

datur fuperhypothcca, &pi- 
gaorcjfcd fuper quafi hypo- 
thcca, & quafi pignorc , quod 
principaliterconcernitpofsef- 
fioncnsdcbitumveto, &hy- 
potheca dcducicur incideotcr, 
& pcr modum cauljc adcolo- 
randum pofsefsorium, meriro 
non rcquiriturifta exa&a co-» 
gnitio , & ita fenfit Contra- 
dus,in d.limit. i 4.UU. 1 4.& no 
uilfimc opmionem Sarmenti 
confutauif-Mcnoch. 111 d. rc- 

twcdv3.nu.T7*. - J''q 
ui^ccundd dcbet narrafc lo- 
•Co minoris propofitionis , <j 
tcs, qur pctita poffidcbatur 
temporehypothocae > f el poft 
pcr dcbitorem, nunc Vero pof 
fldctu r pc r reuffl con u cr>t 11 < n , 
3 & ifta c f t diffcrentia qua? t . 1 d- 
mbetuunter ltbclluriyputbe^ 
cari* actionis, & iibeilUm nii 
lis Sahuani interdicti , quia iii 
hyporhccana 



fuikein t&mMlhk6fo,'i*$iA 

.,_,__.._>.____..._ _ i~ ■ r 

uiano vcronarratur ,remiml- 
fepofsefsam,&exifta narra- 
tkmecognofcitur,qualciudi- 
chimfueritintcntatiMTi^n pe^ 

tiioriuirHuclpofsci;ori3,quia 
<tt narrarctur icciindum primu 
modum,ccnfctUri ntcntata hy 
pothctariaj fi vcro narretur 
perfcci 




tur intcntatum vtile Saluianuj 
fi narrcturaltcro, & alccro mo 
do,cenfetur vtrunque rcme- 
diumintcntatum-,vtnoninclc 
ganterdedarat Neguf. de pig. 
S.par. 3 . memb.nuro. 2 6. & eft 
de rnettteBar.ini. i. CdcSal 
i nterd- nu. 2 . & fcquitu r Arct. 
in §.item Scruiana,num.j?. In- 
flit.de a&. " 

- Terno dcbet narrarc loco 
conclufionis, quod aclor-nn- 
mittatur in polscfsioncm rei 

4 dctinendc t m iatisfactioncrn 
(uicrcdiri,doncc, & quoufquc 
fucrit ex f ru iftibus illiu s fatisfa- - * 
<6tus. Naturacnim huiu*re- 
medij cxtenuat fortcm, & fa- 
ckcomputare eos incrediru» - 
cV i n ilh us cxti n ct i o n cm, I .'v & 
fc.Q dfcpign. act. cap; T. & 2. 
de Vfur.l.Titia > f£dc fol:T.ferui 
iiomttie;tf.de 0mcap.Of.ifc. de 
cif.i 15.11. 11. & 18. Neguf.dc 
pi g tn 1 .mcmb. 5 .par. 6V Rot. 
Rom-.fn nouifs.dccif diucr. 43. 
fub itum.2. & dcdf.44. par. 1. 
imni.i. ♦ v ** ,v; . 

Forma auteim lib Tli in Sal- 

5 frtanotintcrdiclohabcrui per 
Ang. Aret. in d.§. item Scruia- 
na,nu.ulc.ex drctis Har.in L i-i 
CdeSaiujntcrd.paLlar r ibi 
num.uTt.pcrlvTciioch.ind.rc- 1 
metf.$.nurn.ir8;& nouimme 
illaro cxtense ponunt doclifli- 
rrri modetni Ajxfitores Mace- 

I a v iatcn--' 
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• ; ARGVMENTVM. , 

Saluianu m vtilc tnterdi&um , 
an cumulari poffic in hbel- 
k> vna eum hypocbccarta 
achone , & an fupei ibio 
pofsefsorio pronunciari , 

, : non obftance cumuiajcio- 



sie 



s rcn M A R I rcw. 

f / Petttoriump»tcflcumuUri\cum 

ftjfefforse , &ftrriftnttntin 
f*ptrJhlQpoJftf$ori». 

* Pojjefiormmpotcj} ttrminart dt 
ftr ft, ffuamuts ndjit commtf 
ffi, vt fuptr pttttontquoqut 
,. protcdttur . 

j ?rwrti*nts,qu*fi*mmpr$ctfi 
fu , dtdsntnt mtnttm libtl- 
Untis^ an fuftr fofiejforh^ 

rtntU,& fttitorium fottil 
fuJPtndt, vfqutMdconcUfio- 

\^vnincMuft. 

* h *ti*MtttnditMrMdtjftfl*j 
^tlUm n$n JuJptndMt 

' ^mVttUtnttrdtBnmfM 
SmIuIs. m «Un in UbtUo y vnu 

tttt cu.. *}ftcMrU MtJttnt . 

cum hyf». ~ts?quM in tybtl* 
CUuJuUJkintM, 9 '^pftrxa^ 

Ufonuntur/tth.'' * 




tnr htwAtcn* fttitorij ^ tjr 

fofftfiory. 

QYEST. XXI. | 

Aepeetiam tnieftcum 
t ft, an Saluianu m iri 
terdiclum pofik CU- 
mulari cum petito- 
no 3 circa quod confticucda eft 
scguktyquodin pofleiforio adi 
pilcenaV,actor potcft cumula 
rc pet it onum, & t po flcflbri u 
in eodcm libcllo,& fi non pro 
bac tn pctitorio , obtinebit ui 
pofscfsorio', cap.patioralisda 
caufa pofcefs. & propricr J.cuj 
fondum , §.fin.C de viy& vi ar- 
m xt. & comrminiccr notacur* 
in Lnaturalitcr nihtl coom- 
ncfT.de acq. pofs. cV vaiebit 
(cnrencialacatnfolo pofceCiot 
rio ex communi optmone, de 
quaccftatur. Alexan d.§. nihil 
commune,num.98. ff. dc aca. 
pofs.quem fequicur Concard 
inLunica, C.fi dc momcnr. 
pofs.limit. 2 .num. 1 5 . & hanc 
parte jn profams ampiexa cll 
Ro t a Romana, coram liluflrif 
iimo Cardinali Scrafino, in il* 
laVaiencina iurifparronarus» 
luna? 30. Aprdis 1582. & plu- 
ries fequuta eflin diuerfis cau- 
iis hanc opinioncm • 
- Ampiiarur pracdicla con- 
clufiojvcprocedat^non folum 

dciu- 
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deiureciuili, uerumetiamde 
hirecanonico, quicquid tcnuc 
nt Bar.i n d* § . mhtl commune, 
num.3<5.utuoluit Rota dccifi. 
34-in nouifs.par.2.nume. 5 .<Sc 
6 .cum aliis ibi citatis , qno lo ci 
tcftatu r,hnnc eiTccommuncm 
fentcntiam. 

Ampliatur fecundo, vt ctia 
procedat,dato quod f u erit prae 
ientata commiffia^ vt tprocc* 
dantr ta fupct pofleifofio , qua 
fuperpctitorio, quia adhuc i\ 
iudici Iiqucrct tantttm de pof- 
feiforio , porent fuper co folo 
pronunciare, vt pcr Rotam ci- 
catam.num.74 w« nr * 1 

Ampliaturtcrtio, vt proce- 
djtcnan circumfcripta fufpea 
fione petitonj.Rot.Rom.d.de- 
tif.34.nufn. 4. & 5. & Do&o- 
res iupra citati ita loquuntur , 
aliascum eflct fufpcnfum pcti- 
torittm,noneflctdubiu, quod 
a&Or vcltttantu profequi pof- 
fcflbiium , & fuper poflHTono 
iblodcfiderct fcrri fcntctiam, 
vndc iti profcquutione caufas 
pcr pontioncs,& articulos f dc 
claratur procciTus, & fententia 
tjuahs cflc debcat , Rot. Genu. 
dccif.? 1 . numc. 1 9, & Paul. dc 
Caftr.in l.non potcft, num. 7. 
ff.de iudic.efttamen vtilcfufpc 
dcrc petitorium, vt tollatur du 
betas , an iibellus concludat in 
Saluiano,vclin hypothccana, 



\\'J)*Mft&XXL $f 

cum valde aflimiletur , & in cis 
fiat conclufio eodem modo, vt 
not.omnes in f.itcm Scruiana. 
inftit.de a&. 

Ampfiatur quarto & vltimo* 
vt pra»di&a concl ufto item pro) 
cedat,quod ctfi in ltbello cuma 
latum fucrit poflcfloriQ , & pc- 
titorium,erit taritum attcnden 
da fententia in folo p o Ifcflb rio 
t ad cffc&um, vt appellatio n& 
fufpendatexccutionefn Rota, 
CCantucci0dic.dccif.a4. nu. 

1 3. par.2.Contard.in d.l.vnica 
limit.2.num. 13. vbi fubnuiru 

1 4. refcrr , ita fuiflc tentum per 
dominosdcRota in vna ana* 
grina fpolij 4. Maij 1 5 58. &c ir> 
aliis plu nbus, vt ibi per eum & 
bencper do&iflimum Amat* 
dccif.March.15.nu. ty&J}* 
cum feque.& fentu Rot.Rora. 
Indecif. ^74.par. j.Jnum.j.Sc 
tuncpotcft fufpcndupfum pe 
titorium quandocunque ante 
coclufioncm in caufaRot. Row 
in nouifs.dccif.<?. lib. 2. p3r. 3* 
ikdecf.i/i7.par.3.nu. i.&2# 
& ratio cft, quia mtrodu itu ett 
in fauorem agcntisin poflcfio 
riojvcpriuscognofcaturdeip- 
fa poflcifione,cui poteft renun 
ciare fi v ul r, dum patitur fuper 
proprictatccognofci, & pro- 
ctflum inftrui luper ea glofOtr 
c. cx coqueftione dc rcft.fpoL ^ 
& Rot.in nouus.deciiio . 1128. 

num.i. 
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n.r.p. hincnr,vc pcrucilisiic 
fufpenuo ipfius pcticorij non 
folum ad crfect u m pra?di£tu m, 

fed ctia, vt rciiciantur exccpcio 
nes rei , quae altiorcm requiruc 
indaginem , & rcfcruencur in 
iudiciopccicorio , vc aducrcic 
R0t.R0m.dcc1f.44.num. j. p. 
I.loquensincermmis Saluiani 
& in pucco quxihonis noftr?, 
quod hypochccaria valeac adia 

5 gi vnacum Saluiano tincode 
hbello , & tamen fa&is proba- 
tiontbusiuper folo poticflono 
poflit pronunciari^volaicPjul. 
deCaftr.ini. rera aiienam nu. 
20.ff.de pign.dicens, fic confu 
luiilc in Cuutace Piftorij , qua- 
uis omncs aduocati , & ocu- 
tacorcs concrarium ccncrcnc, 
& eum iequucuseft Negui.de 
pign.8.parce memb.3. nu. 2 6. 
& ica cenuit Menoch. de ad> p. 
poifcfl.rcmcd.3.num. 160. & 
nouiflimcRot.Rom.in dic.de- 
cjf.34.p.2.num.5.6.7.&8. & 
racio vidctureifc, quiaJtcct cu- 
mulacumnc pofldforium, & 
petitorium, tamen poflunt fe- 
parariw proceflii,& fenccntia 
dc voluntace actons, lecudum 
Bald.in cap.ad vltimum nu. 4« 
de cauf.poifef.& propr. 

Quareo maximc procede- 
rent vbi libcllus habcrcc in 

4 claufulas t ialucarcs , apponi 
lolicas,]& confuecas,puca, clau 



uno IrtterdiSto 

fulam fuper quibus omni r#e- 
liori m odo,& alias fimiles,qua 
nim cft virtus , vt (i iibellus no 
(ic rcftri&us , faluet iudiciu, et 
a£tor obcincac in co , 9 iouet 
iuftitiam.Rot. 1 .nouif. decifio. 
2 jtf.pa. 1. maximcin iurnma- 
rijs,& de xquitate canoni ca,uc 
ibin. 7.&declarat 1 : Euer. 
in fu 1 Ccntur. in loco ab erTcc 
corum quillmul.num.y.ubiin t 
terminis noftns loquicur de 
claufula appofita inlibellopof 
fen r orij,& petir>rn,& Ofalc.de 
cif.x.num.28.ckplenius Ama. 
(iecif.Marc. 6 1 .pcr totum ,quo 
in i- -co examinax virtutcm om 
nium clauiul arum , firmans, in 
fummarus & poildibriis poilc 
a&orcm profcqui iudicium, et 
fupcrnon dedudis,dummodo 
probatis,vtibi pcr cum,ad que 
pro vcritatcremififlc iufficiat, «• 
qtnabencexaminachunc pun 
<5him, & in omncm cafum 
vbi Iibclius clTec obfcurus , & 
gcneralis , generalicei quoque 
procedcrcc tani fuper pofleflb 
no, quam fuper petitono', cx 
uididarum claufularum liccc 
concluiio fada fmiset fuper 
tmotantQ per ea quae latefcri- 
bit Concard.in hac marcna,ad 
Lunicam. C. dcmomcnr. po£ 
fefs.qua?ft.i 3.nu. 43.0101 aliis 
fequencibusomntno ibi vidca 
dui.* 

A R- 
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ARGVM ENTVM. : 

•j. . • \ 

Saluianum intcrdidum an cefca- 
tiif Mtentatum pcr clatifulam» 
fuper quib. & pcr fimilcs clau- 
fulas lalutarcsm hbellis appo- 

nj i olicas, & confuctas . 

t t 

S V <JH M A R I V iM. 

( 4 - 

j Kcmcdium^.fin.C.de actju.poff 
non cenjetur intentdtumper 
UUm ^ajtfuUm tn Itbctlo pofi 
- ; . tam t petit ius dr tujHttamfie* 
ri H & adminiitrartjontrartu 
tium.j « 

2 CUttfuU falutttres in Itbcllo ap- 

pojitJt non operamurrcgulari 

tcrv/traexprefadr dccUra 3 
j .vtnnm.Jt .v 

3 ClaufuUjalutares appofiu inli. 
, . bello opcrantur hoc^qucdccn- 

. featurelcilamcltor uta. 

4 CUuJuU /aUtarcs habcnt effi? 
i i . &um> vt fojstt iudcx pronun 

ciare Jupcr mfn pettttsduma- 
, jio prejcquuttsjk- probatts . 

5 L.utfundusffcomun.dtutd.ni 

, ■hahctlocumtn JummartfS. 
€ Saluianu tntcrd/ctum ccnjetur 
, inttntaiMmpcr cUnJnlas Jk* k 
, Utares . 

i libelUs^uandoniefireJhicJus 
, adcertam atltonem quotjuo- 
- >.modoJuHinetur utrtutc cUu 
U fuiarum. 




t » 



iQVAESTIO XXII. 

• 

/ ■ . . •. • 

Llud ct i a m ue- • 
ntt in dubiu re 
uocandum,an 
Saluianum in- 
tcrd:clum cca 
fcatur lntcntacuro per illlclau. 
iulam.pc tcns ius A luftitia fie- 
ri,& adminiftrari 5 & per claufa: 
lam dcduccns quedcimquerc* 
mcdiiim magis ribi fauorabile y 
& proficuum , cc vidcbacurdU 
cendum , quod non , quia pari 
rationc urdcmus per iftas CUUM 
fulas non ccnferi intcntaturDi 

1 trcmcdium,l.fin.C.deccquir. 
pofs. quod eft remeditim pok 
fcfsorium, ut pcr Mcnoch. cc 
alios in rcpct.dic.Lh . nifiillu4 
fcicrit cxprefsedcduduro.Thc 
iaur.decif.j 3.^.5. i 

Prarcerea, huiufmodi daufu 
la? rcgtilariter non opcrantus 

2 niftfupcr exprefsistnoatitcna 
iuper h i s, quar non fuerunt nac 
rata.Dec.inl.pctes > C. dc pac. 
num^.ctlate dcducunt Macc 
rau.nl cs,uar*refolu,hb. 2 .refoL 
8.num.4^. mcrito non uiden- 
t u r com pk ctere remedia, quae 
fpeciHcenon fuerutit narrara. 

Ccteruroconicariu cft pro 
babihus , nempe per iftas clau- 
fulas fuftinen hbellum , ctii ia 
remedi<< utilisSaluiani inrerdi 
c4i> qiuuuuis exprcise non iit 

dedu- 
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dcduchim, n.im periftas clau- 
fulas quis ccnfccur deduxifsc, 
ccclegifsc omncm uiam mclio 

3 rcm,tccuciliorem,ucpoft Ri- 
m:n aldum Grat. cc Alcx. ccn- 
fucrunc Domini dc Rota dccif. 
125. par. x.num. 12. quia in iu 
diciahbus ccniccur deduccum 
omneiuscompctens, utdtcit 
Put.decif. 1 S^.num.*. lib.2 .ct 
di&edaufuUefunc cancae em*- 
cacic,cc uirtutis quod non folu 
libcilusfaluacurabomni incp- 
citudincfccundum Maraut.in 
fuo fpcc.par.6.num. 1 j.fol. rni 
hi 2573. lcd cciam poceftiudcx 

, pronunriare, ct intcrloqui fup 

4 non peticistdummodoin pro 
ccfsu Iiquidatis ct ucnficacis,uc 
pcr Capyc.decil.i o.num. 22. 
Dcc.conf.252.num. 3-cualijs 
rclaris pcr Amac.decif. 6 1. nu. 
7 2.« fcq. ubi fortiusdicit cx di 
ccis pcr Grat.confil.x ;6.num. 
4.I1D.2. quodprcdidain tantfi 
iunt uera,quod Accor, qui dc- 
duxit rcmcdia contraria, nihi- 
lomiuus dcbear obtinere fupec 
co , fuper quo fouct Iuftitiam , 
ixiaximcinfummarijs,iu quib. 
fum\ ir,quod apparcat, rem ali 
quo modo deberi,vt per Capu 
caq.deci(./2^.par.3. quiareg. 

y l.utfundustrT.commu.ditud. 
qua cauetur, icntentiam dcbc- 
rcfecum iibcllo compati, & 
conformarc,uon proccduyiec 



locum habcc in fummariis et 
ubi procedicur fummariej, ec 
de plano, prout ex prcfse in co 
fticucrone Marchiae ftacucum 
reperitur. Decius.in 1. Vinum, 
1T.ticcrr.pet.num.22.llor. Ro- 
ma.in nouits.diuerf.dedf. 2 j t*. 
par.x.num.3.et7.fubdcns,qd* 
de gquitate canonica hodie uo \ 
curatur exprcfsio adionis , 
fedremifsacftomnis folcmni- - 
cas iuns Ciuilis ad faciiiore ex- 
pedidonem c iu(aru m, ec uc cir 
cuicus cu i tencur,ec ueriras ma- 
gi$ decegirur , atccn to folum- 
modo iuregcncium,et naturali 
iux.ccIebremdo&r.Barr.inex * 
crauag.ad reprimcnd.in uerbo 
fincfigura^quod eomaximedi 
cendum cft, ubi libellus nofuic 
reftridus ad ccrcam parcicula- \. 
rem a&ionem , uc ibi per Ro c. 
fub num.7. ec per Amat. dcci f. 
2p.n11m.ult. ecubiparsnon t 
oppofuifsct, res omni pcnitus 
dubio carcrcc , vc latc dedu ctu 
fuit in d 1 c . dccif. Roc. 2 5 6. iu b 
num.2. 

Panque ratione vidcmus, 
qudd Do&orcs concludunc» 
pcr fimilcs claufulas cenferi 
quoque intentatum remediu , 
c.rcintcgrandje, 3. qua?ft . i.d * 
narraca in aliquo con ucnianr, 
& probaca iinc requiiica, vt la- 
te profequitur. Bacz.dccif.60 
xiou. 4$. num. j. quo loci fub 

uum.y* 
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nu.?.dixit vix poftc continge turcucopula( 5c) fcmper au- 

• re,ut libcllus pcriclirctur,ii ha genc ahos Irnodos prastcr cx- 

bcac in ucntrc huiufmodi clau prcfsos , ut in pluribus caufis 

fulas falutaies,quarum uigote hanc dcclaranoncm fcquuti 

potcft fcrri fcntctia fupcr pro- funt Domini dc riota, ut pcr 

batif ,c t iam uon pc titis quam- Oefar.de Grafs.decicit.dcci£. 
uisinltbcllo non dec;u6tts 5 ut 1.11.3.& 4A' rcfcrtcciam Ca- 

ibipcreum. » putaqucin loco proxtme ci- 

Ecinfpecie,quodperhuiiif tato, &inomncmca(um illud 

6 modrdaufulas^Saluianu t uti- cft uerunvibi kbcllus cft reftri 
lc ccnfcatur intentatum , hoc &us ad certam a&ionem , fe- 
nouimWdicfr dcgantifTimus m cusubinon cft rcftrtdus, fcd 
] )odlor. Sccf.Grat.dccif.Mar- fnnplicitcr narrauitfa&u,iux- 
chiaf 71. nu. 17. cum fequen. tacautclam laf.inj.omniuro t 
-pofl RoLi Yal.confi* nu.17 1 . inft. dc a& tunc enim libellus 
lib..f.:N;j t v :r t 8 quoquomodo fuftinctur,tut 

Neccftucrum,quodremc* declarautmoderni Maccrat€- 

diuoi,d.l.fi. C.dcacq.pofs. 110 fes, uar.refol.lib.2.refol. j x- n. 

ccnfcatur intcntatum,fi fpcci- 7. ufquead fin. & benc Surd. 

fice non fuit di(5tum,qutacbn- dccif.7.nu.2 y .& propterea in 

7 tratium ttcncttdcmThcfaur. praicicftfatisutilc.&proficuu - 
dccif. 2 1 y. nurncro tf. iu fi* apponerc in ucntrc libcllihas 
nc. claufulas falutarcs, pcr quas 

Qucmadmodum etiam no omnis ineptitudo faluabitur 

trautfincdifficultate,qtiodd(- propter effc&um huiufmodi 

d* clauful* noopcrantur ni- daufularum,dc qUibusf>crIaf. 

fi fupcr cxprdfis, quia proba» in d .§. omnium . Dcc. in 1. pc- 

bilior uidcrur opinio cocraria . tens , C. dc pac. Af H t c t . 
pcr ea , qua: fcribic Caputaq. dccif. 9 $ • n. 1 .cu m 

dccif. 1 24. par. /. loqucns dc aliis,quc con 9 

daufula,omni meliori modo , fulto 
Sdlicctmagiscomunis uidea- * omiiwn- 
turconcluiio, quodhuiufmo- tur. 
di claufula? non operentur ul- 

tra cxprefsa , ut tcftatur Iofcf. > »K "„ 

Lud. d caf. 1 1 7/nu. 3 o. tamen 
ubi fimiles clauful* couiiUigu 

K AR- 
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ARGVMENTVM. 

* - 

Author laudatus comparens 
jn iudicio ad dcfcnfam Rci 
conuenti in rcmcdio SaU 
uiani interdiCti , an inuito 
A&ore admittatur animo 



culis ai5tj bus citari • 
SVMMARIVM. 

/ Authordebct intinuri ad effe- 
Bum habcndt regreffum df 
cutcltone. 

J Author comparcnstn tudicio ad 

, defenfam admtttitur^Aclore 

> ucindi v 1 •.•<... 
S Author laudxtuscomparet tniu 

> dicto altcro de trtbus modts. 
4 Remcdtum pro o/#*>r, *vt nom 

admtttat Authorcm laudx- 
tutntntudtao. 

$ Author UudxtutnoncH citan- 
dits ab Attore poftnuam com 
fsruitin aftts ad dcfcnfam 
Rei^&n.y .in/f. 

€ Citutio eft necejfnU fotummodo 
eontra eum, quipraitendtt in 
terejfe prine/paiiter tempore 
mott ludtctf , non fecunda- 
rtb. 

7 Author laudxtus poteft etd obti- 
nendam Vtttortam fubmini 
Urarclura in ailfs cmptori 




ttlOMS . 

QV AE S T. XXIIL 

• • • 

Manato Iibello,& 
illius data copia 
ReoconuentOjUt 
poflit dcliberare, 
an vehtxedere, ucl contendc- 
re,iuxtal. i. tf.dceden. folet 
Rcuspctcre tcrminumad inti 
mandum litem fuot Authori 
adeffc<5tum, vt habeat regref. 
fum de cuictionc, i iixra termi- 
nos lcgis,emptor , C.decuilt. 
de quo pcr Alcx.in f.non folu, 
§. mortc, circa fin.ft denou. 
oper.nunc.& litcintimatac<>- 
parct Author , & pro fuo inte- 
rc ile, petit admitti in caufa, vt 
dcfendat podeiTorcm , & afll- 
ftatiniudkioadomnia ncccf- 
faria animo nouandi inftantia. 
Vnde pluries ha?fitatum fuit in 
foro, an talis A u Ctor iit admir- 
tendus,& ccrtc,vt tollatur oc- 
cafio vltcrius difceptaudi, con 
dudendum eft , poflc quidcm 
Authotem comparcre m iudi- 
cio ad defenfam cau ix , ctiam 
t A&orc muito non tamcn , 
vt nouet actioncm propofita 
ipfius Acloris , lcd iolummo- 
do , vt inftruat caufam , & hoc 
cft quod voluit diccrc , glof. in 
IJibcrto,§.fin.ff.dcncgo. geft. 

dun* 
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dumdixit^Authoranadmittt 
inuito Aaore,vcm verb.agcc, 
nocwmprocedic rcfpectu Iu- 
dicij nouandi , licct eam aliqui 
malcinccIlrganc,ojiia intentio 
illiusglof. (uic, vt admittatur 
Author,inuico Aclore non ani 
rho nouandi a&ioncm, prouc 
cam fic intclligit,& faluat Bar. 
ibi mi. vk. vbi declarat termi- 
nosiftius materiaf dices, quod 
Author in iudicio cdparcr rri- 
plici modo t ad defenfam,vno 
modo , vt nouct a&ionem , & 
t u n c non admitticur , quia ct fi 
fiac noUatio Inflanci^ refpectu 
Tcnditoriscomparcntis ad de- 
fenfam, tamen no fit nouatio, 
ica , & cahcer quod impediatur 
cxccutio fenten^ relpe&u pof 
feiroris,1.frpe,$.fcdlaendum* . 
ff.dc re iud. Sccundo modo co 
paret Author tanqua fimpiex 
dcfcnfor , fcii procurator cum 
fatifdatione, & hoc cafu admit 
titur,etiam A#oreinuito,I.fo 
(utio.ff.dclohit.5c cft calus no 
fter,quod vcrumintclligef vt 
dixi ) nc crrcs,vt inuito suftore 
admiccatur cicra nouation€,vc 
bcnedcclarat Caftr. in 1. 1 . C. 
vbi in rcm a&.n.j.Tcrtio mo- 
db comparct Author petcns , 
vtcontra eum detur hbellus* 
ac fi poffiderct,& cunc non ad 
miccitur,vt per Barc.ibi,& Ca- 
firciuri dl.foJutio,nu.2. & cft 



. Qutflto XXlIt. S$ 

ratio fccundum Caftr. quiade 

legatio, & iudidj fufccptio pa- 
ria funt; fcd credkornonce» 
nctur dclegarejfuum dcbitorc, 
ncc ipfc dcbicorinuicus delcga 
tur , 1. 1 . C. dc no u at. crgo nec 
iudicium fufciperc,&depredi 
£is, vidc Bcnir. decif Bonon. 
92. Hinc dacur rcmedium in 
praxi ad fauorcm adoris, vt 
comparencc AuchoreJaudaco 
addcfenfam, A&oripfc prore 
4 ilecur,tcum non ciTeadmic- 
ccndum animo nouandi , co 
quia non intcndit recederc a 
pcrfona potTeflbris, fccundun* 
pcaxim, Angcl. inL vcnditor, 
ff. de iud. ex quo non cogicur 
mucare Rcum conuen tum, LCi 
mandato meo , §. 1 . ff. mand. 
quam communiter fequuntur 
& tenct Doc"h vt per C agnol. 
ind.I.venditor,n.i2. ff.dc iud. 
& not. Scrib. pafllm in d. 1. 1. 
C. vbi m rcm act.alias fi paccre 
cur lic fimplicicer admitti in 
iudicio abfque protcfiationc, 
Rcus conuctus' hberarctur ab 
ac"tione propofita, fecundum 
not. pcr Caftr. in d. 1. 1 . C.vbi 
in rcm a<St. nu. 2. & per Benit. 
incitatadecif. 92. quo cafu ip- 
fcauthor iurarct dc calumnia, 
l.mi.§.x.C.deiur.calum.darct 
poijrioncs,&al!afaccrct,ficur, 
& prout ipfcmct pofteiTor con 
ucutus, vc ibi pcr Caflr. & Be- 
K 2 nit. 



; DevtthSaluia 

nit.ctrat.nuni, i.& 4. 

£t cx prrdi&is venit dcti- 
dcnda alia con trouci fia, qu a m 
etiam altquando in fbro dircuf 
iam vidi,nempe, AcTorcm no 
5 tcncri dc f necciTiratein fingu- 
lisadibus ritarc Authorc Jau- 
datum, poftquam in iudicio 
comparuir, quia ti diccremus , 
eumtcncri hoc facerc t A&or 
rcccdcrcta maproteftaeiopc, 
qua ram proteftatut cft , nollc 
rcccdcre 2 pcrfona PofTcflbris 
Jccundum communcm pra- 
x l m , ftar.in Ltin . ** iecm li prx- 
dixent, rT.nau. caup.&ftab. 
Surd.dcci L2 4 6. nu ,4. max i m d 
tn ludiciahbus , in qutbus fi fu- 
olumfortiattir eftcdum, pro- 
vitkuur.Put.dcci^So* 
loncnim ccmpamur, 
quodcgo tcnear cum in iuck- 
cio cirarc y & inde proteftari , 
menolle fecum litcm habcre, 
& a pcrfona pofieflbris rccc- 
dcrc ad euitidam nouationc , 
Abb. inc. cum M. de conftic. 
nu.15.R0r.R0m.in nounT.de- 
df.3 1. par.i.nu. 2. & Surd.dc- 
crf-Minc. 327.n1r.25:. 

Vkerius cum ludicru tfW 
fit poffefibrium, & kmdetur fo 
Jummodo contra poiTidenrc r 
iiccfrnepotTeirione poflitradi 
cart)Cuius eft natura, vt rnie- 
quatur po(Tcftbrem,per tcxJr» 
L 1 . C. v bi m r € a&. v in aot .ccr 



yofnterdtffa % \ x 

itzOio cft prmdpaiitcr dtriv 
gcnda eontrapofltdentcm^ici 
autcm contra AHthorcm^ju^ 
uis volens admittatur ad dcfcn 
fam ( vt dtxi) Alexatir viden, 
conf. 8 5 . nu , 7. lib. 6. maxrme 
quia interc ft ptolcqui iudiciu 
cum PoiTefforCjqiii potcft co- 
demnari ad refti cutioneffl rci , 
quc ratro ccflat in Authorc laa 
dato, cum tantum teneatur ad 
ailimationcmJjsquUf.de rei 

. vcndic. Iure mcntojllc folus 
cft cicandus, qtu habctfaculca- 
te rci rcfatticdae, non aute qui 
cam rem praeftare non valet , 
Infupcrad fubftantiandura 
Iuckctum illc eft omntno citan 
dus,contra qucm dirigirwrpc- 
tirio fecundum Bal.in J.abco, 
. col.finJnfin.Cquomodo 3 & 
quando, &is, dccuuis princi- 

6 pali t intcreflc tra&atur, J.de 
vnoquoqj rT.dcreiud. l.nam 
rta diuus , ff. dc adopt. non au- 
tem, quiprartcnditiusin con- 
&quemiam,& fccundario qua 
iis cft AtuhorJaudatus fccun- 
dum not.pcr Batt. in I.fi pcrJu 
forio , §. 1 .ff. de appelkvalu c- 
nim adns faclus,& gcftusnoit 
aiitcr citato co , qui prxtcndn 
inrcrcfte acccfsorium,& ki co- 
fequcntiam Surd.dccif. 2 5 r5.n„ 
1 5 . & tunc dicitur illc haberc 
pnncipaliter iritercfse,qni tcr» 
porc motiludicij liubctius iq 
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lifc. h \\ l ^ 

ft,non qui et poit fa#o habe- 
bc praetcndit s non enim ifte cft 2 
citandus 9 vt pcr glof.it» d.l.vno 

. quoquc»in glof. 2, in fi.fi. dc re 
iud.laf.inl.crccem ,fT. de verb. ^ 
obIig.num.$8.& L). Ofafc.de- 
cif.Pcdcm.i 57.nu-3.8c 4. 4 

Rurfus, factlis eot defcnilo , 
quasdcbct pradtari pcr AuthQ / 
rcm cum mra in ariis iubmini- 

7 ftrare t poilit Rco conucnio 
pcnes quem rrpcriri praelu- '4 
muntur , I. Titiu^ha?rcs , rf.de 
ad. empt. tk Bal. in 1. 1 . col.2. 
G.dc peric.& comod. rei ven- 
dit.& ci indicare defenfione, 
quam habct ad VhStoriam ob- 
tincndam,&ita cuitareomnc 
pericnlumcui&ionis fi intima 
tus vltra fe non offcret,&litt 
non ailifterct,& quod Author 
comparensad dcfcnfam uo fc 
citandus, hocdicitmtcrmims 
Vinc.Franc.decif.4^2.num.2: 
& 3. adqucmrecurrcndudt, 
quia adpropoittum multa no- j 
tandudicit. 

ARGVMENTVM, \ 

i 

• • * • • ■ ' , . • i 

Noroinatio Dorcmi an admit 
taturex parte rei conuenti 
in Rcmcd*o vsil» Saluiani 
inierdivli. 

$ r u m a * 1 r u* 

/ A »w*4ih i* IttdtcmdijjcritA 



Uudtttonc Authons. 
Nomtnstio Pofiefforis Itbcrat * 
, co**c»t*m ab mstami* i#- 
.: duijv , i- t- f 3 
Nomtnath sdmittit*r etiam m 
, • acJionibns pcr/ona/tbus. 
Numtnatiorcycitur quando fif 

pcr calumniam . 
Nominatto nonadmtttttur vbi 
. cfuts conucmtur tx propri* 

doU . c 
Nomin.it 10 non admittitur tm 
, tudtcio } vbt (jutsje obtulit Iit- 

QyAESTIO XXIV. * 

**Ominatio Dominj 
£|£ difterta lauda«o r 
nc Autbons , df 
qiuinpraecedcnci 
>ne 5 quia Authorlauip 
'abco,qui coucntuspof- 
fidetnomine proprio , & tan- 
o u am dominus; nominatio vc 
ro fit ab co , qui t poflkJct no? 
imnc aiicno* vt condu ctor 3 co 
lonus^pofitarius,& com mo 
datarius,& fim 1 lcs, quam diffe 
rcntiam ponit Marant. in fuo 
fpeoanfco ln 6. par.pnn. in 6* 
mcmb.ibLmihi 105.111 parua , 
imprcflionc»&declarat B.irna 
bas Cornafcanus, dccif. 1 3 4. n . 
^.circa quam Nommationem 
iliud c(t animaduertcndum , 
quod reguUc«« >dpi«iitut 




Digitized by Google 



» - 



DeVtitiSalwMo hfierJiSb 



IudicioPofcefsorio, &libcrat 
2 Conucntum t ab obferuatio- 
nc iudfcij,gioi.iQ l.locum, §. I. 
ff.dc tab.cxhibcn. Bart. in 1. 2. 
ti.i T.C.vbiin rcm a&io. Abb. 
in cap. quoniam frequenter, 
n.f i.& 52. vtlitc nocontefta 
ta. Maranta in loco citato. A f- 
flic.decif. 217. & nouiffime Me 
noch.de rccup.pofsef.Rerncd. 
1 5 .nu.48 5 .quo loco aftirmar, 
banc cfsc communiorcm , & 
crcbriorem fententiam,quam 
uis glofsa turis canonici fcntiat 
contrarium,vt incap. quicun- 
quc I2.qu^ft.2.quam nonnul 
h alij fequuti funt, quorum ra- 
cionibus re&e refpondet, Soc. 
inl. rem, quarnobis, ff.de acq. 
)fscfs.nu.2i.fcqi 

coclufio,quodnoi 

fnirnnminmrnm 

inpctitorioludicioifcdctiam 
in pofsefsorio,& pcr nomina- 
doncm|, Iudiciumdiciturfini- 
& excinclum fecundum 



cra merum detentorem , quii 
lud accidi t racione dubij, an de 
f cntor tencat, vcl poflfidcatjfc- 
cu s ver o vbi no min atur Do- 

-rninu* in iudirio;quia tuncfi 
a&or pr 0 fequ atut Iudiciu dc - 
bec Retis ablolui ab obferux» 
tione ludicij , vc bcncdcclarac 

L Iaf. 1 n §. om niu m In (t. de act 
num. 100. Qoinimmo r &in 

3 perfonaKbusT aclionibus ad- - 
mittitur nominatio f licct non 
dicat ur dcclin atiu a 5 fed tatum 
inftrucSHua, & inforniataia* 
hoc eft quianon liberat cbn* 
uenwW a foro Iudicij , &£con 
fpedtt Iudici^cumadhuccc- 
neatur fiftct*,folutnraodo ad« 



1 folum 



Angcl.& Saiic.indicStaU.C. 
vbiin rem a&io, & Dotftorcs 
illi, qui dicunt iudicium dari 
poftccontra nudum dctento- 
rem,intelligunt verum, vbi d« 
tcntor n6 nominat dominum 
in iudicio,& proccdit tcx. in 1. 
oflftcium, m fi. rf. de rei vendic. 
vbi probatur conclufio, quod 
iudicium poteftdari ctiamcd- 



dans,velDominusco 
m iudicio ' & mftruat caufam , 
&informctdciunbusfuis,ita 
poft Bald. &alios dcclarac Ma 
gon .dcci f. Florcncina vlciroa , 
nu. 2 9.^30. 

Racio auccm fupra firmat* 
conclufionisduplex effe p6t, 
altera,inquam,nc fiat prariudi- 
ciumabfentijcirca po(Teuion6 
fuam,& ne poffidens alieno no 
fninc, cogatur iubirehidicium 
abfquecoquodlit informatus 
dciilribus vcri pofTcflbris , qua 
animaduenit Abb.in c.quonia 
frequcnterinS.fin.num.53. ut 
lit.nbn cohtcft. & notabiiitct 
Mohcd.dc rcflku.fpol.decifc^ 

fub 
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fub nu ra . 7. altera eft, quia Sal- 
uiamim interdi&um no datur 
nifi contra poffidcntem Bar.in 
Lrem alienam nu. 5 . ft. dc pig« 
Soc.Scn.conf. i 1 2.nuro.6.lib, 
4. Alcx.conf.i85.n.4.hb.2.& 
fuic di clum in illa Romana p 
cuniaria 2 i.Maij ' 1 58 2.C. Illtl 
ft nfs.Patriarcha,co ndu Ctor vc 
ro colonus,& firailcs,non pof- 
fident, cura tantummodo nu* 
dam habeamdetentioncm ,vt 
notaturinl.naturaliter, ff.dc 
acqulr.pofTdL & facit tcx . in 1. 
fciendu.§. 1 .ff. deiis , qiii fatifd. 
cog.& Caftr.w l.non. t olct. rL 
locati igitur contra iftos iudi- 
cium non poteft dirigi,& iurc 
merito admictitur nomiuatio 
doroinijs.crrimpoffidct, cuius 
nomincpoffidctur, LfiiuC.fi 
per viro,vcialiomodxap.cum 1 
venilfcnt dc rcftit.fpoliat. & c. 
1 .dc cauf.poffef. & proprictat. . 
& hanc paritcr rationcm per 
pcndiifc uidctur Abb. incap. ; 
fupra citato fub codcm 11.5.3.(1 
rc&einfpiciattir. 

Limitatur tamcn fupra fu> 1 
mata conclufio, vt non prccc- 
dat fi conucntus nominauit do 
minumin iudicio pcr calum- 
niam, vt cuitarct iudicium,ptf- 
ta quia nominarct abiente, qui 
non puifet citari finc difficulra 
tc,tunccnimnominatto rcijce 
f rctur,t & vbj iuberit aliqua iu- 



fpicionominarionts fraudulen 
xx poterit cogi ad fubeundum 
iuramcntum calumnia* cum in - 
dubio pfumatur quis poffiderC 
nominc proprio, l.Titia, ff.foL 
matr.ita declarat,& lirriitat Mc 
noch.i n dic.remcd. 1 5. n. 4P4. 
& Jicct nominans no t cncatuc 
p robarc, quod p offid cat nom w 
ne|aIicno,fccundri Batt.ind. I. 
1 . C. vbi m rcm act. & M aranc 
vbifupracums tamcn contra- 
rium tcnucruntIacob.de Are. 
&Cyn. vtrefert Abb.indic.§. 
fin.num.?4?.earatione, quia ? 
icusinexcepcionccft ASor.L 
i.flf. dc exccpt. & rcus tenctu r 
fuam probarc exceptionem, Q. 
cutacior fuam intcntioncm, L 
ci quijff.dcproba. nihilommus 
ii admittarous opinionc Bart. 
tamcn cum contra nomtnance 
vrgcret prsfumptio, pofTct vri 
quc cogi ad probadu, fe alicno 
nominc poflidcrc, vtperMc- 
noch.m loco citaro 7 non clTet 
tamcn de ncgada facultas aeto 
ri fi vcllet p r o b a r e contra ri 11 m , 
cju o p robato,& nommante ce> 
ui cto dc mcndacro , cffct & au 
tercnda p oiTc fiio i n poena m en 
dacij, quae locum huber ctiain 
calu praicuti iecundum terrrri 
■nos,l-fin.fi". dc rci vcndic. & fo 
cu ndum praxim Angcli,vt dc~ 
clarat Abb.indic.§.fin, vtlue 
-no n con tcil.n um cr o 49, & bc 

nc 
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ne pcr Tafjn §.omnium Inf. de 
a<5t.num.8.poftSpccuI.Barto. 
Bald.& altos,quod vcrum intcl 
lige, finegatdctinere*fecusfi 
ncg.it poflidcre,quia tunc non 
dtccrct mendacium ,cum vcre 
detcntornon poffidcat, vc dc- 
ciarat Cuch. in tracr. de mcnc 
circ.pofl. ltn.170.cum lequc- 
tibus,vbi concludit , hoc in ca- 
funon haberc locum poe.ura 
ditt.l.fin.quod cft notabilc . 

Limita fecundo,vt non pro 
ccdac,fi nominacus conucnirc 

5 tur cx proprio dolo,t cV ,f>pria 
culpa, vtquiaipfclpoliafler» 
tticenimnoneuitaret iudiciu, 
quamuis poltca alieno nomt- 
nepofsidereca?piflrt, &itain 
tfa&ifpcciefuit decifum inSc- 
natu Neapolitano,vt pcr Aff I. 
in dicxlccif.2 t7^iucm /cquitur 
Maranta vbi lupra,& Mcnoch. 
in rcmccki rccuperande pc4 
fcfs.num.487.&not. Abb. in 
cap. quoniam frcqucnter } §.fio. 
n.j^.utlitcnonconteftata. & 

JLimita tcrtio,nifi is,qui con 
ucntus fuit fc obtuliflet liti con 

6 tradiccndo f abfquc co quod 
nominaret vcrum pullcilortin 
tunccnimno admittcrctur in 
progrcflu litisad nominandu, 
l.c^i fc obculit,dc pct.luTcdit. 
Jai.ind.S.omnium,num. 101. 
hinc l ) 1 1 . dc Rota in pluribtis 
caufls rciiucrunt>fccundumcK 



trcmum probariex litis fuflen 
tationc,vr pcr Vcral.dcci. 3^. 
par. 1 .Crla r dc G rafs. deci fio- 
ne 4-de reft'.c.fpoliat.& alibi 
pe,& obid daturconfiliu hui£ 
conuentcx, vtproponatnomt» 
nniioncm antchcisconteftatio 
ncm , quia ifta cft exccptio dc* 
cltnacona, vt pcr Marant. plu- 
ricscitarum & pcr Mcnoch. m 
d.rcmed.num. 490. cum ahis 
vbiicadcclarat coucluiioncm* • 
■ 

. ARGVMENTVM. 
. ,t 1 • j 1 
In vtili SakiiaRo',interdicTO , qus 
lmt probandaplcne di 

fcutitur. .» 
• i.' • ■ -i 

8 V M M A R l V M . > 
t . .'.) . * .1 , t* <j i 

/ t^frtiatlifunt formdnditxndr 

rdttsinlibello . 
2 frohdndd funt duo extremd im 
remedtt uttlis Sdluidmi . 

5 Dominium tHfrobdnduimuti- 
l.:fi Sdluidn* , contrurium . 

num.4. i 

$ •Hypothecdriadkitur iudicium 
■ petitorium y cjr ddmittit cogni 
tioncmudlidudtiscrcdttiyqi 
non accidit w Salutduo . i 

6 Prob.tr 10 leuts , & frafumptiua 

Jufficit in hts etua ucniunt im 
ctdenter in iudtcto. 

7 fdluidmum tmttrdi&um mofum- 

\i)d*t+rf*p r t i Z* 9rt '> ? 

fothe- 
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fethecd , fid quufi fignt- 

f SMuUnum intcrdiifum non 
datur nifi ctntr* pcfsiden- 
tem. 

§ Etttremum fecundum qttomodQ 
probeturtn Saluianum . 

/ o Idcntitusreieft probadain Sal- 
uUneinterdicJe. 

QVAESTIO XXV. 

^ iudicio vtilis 
Saluiaoi, quod 
dirigjtur c5tra 
tertmm poffef* 
forcaliqua ne- 
ccffarioprobadafuntad viclo 
riamobtmendam. Quare, vt 
fciamus ea, quae debet probari 
neceffe eft pracoculis habere Ii- 
bclium 5 cum articuli non pof- 
(int formari nifi fuper hts , quae 
i tcontinentur inlibello, alias 
dicerentur impertinentcs, fccQ 
dum Bald.in 1. 1 . C. ut in pofs. 
ltg.quia,vtinquit Lanfranc. in 
G, quoniam contra. de probat. 
in vcrb.pctitioncs,mim. 2i.li- 
belluseftmatcna, fupcr quia 
fundatur fententia, mcrito , vt 
fk conformis debct fieri proba 
tio fccundu m narrata in i^fo li 
bcllo, modo Ci infpiciamus for 
mam libetft duo precipue nar 
rabimut,nempe pofiefstonem 
debttoris dc tcmpor c contra* 



QutJlioXXV. v 

dtus feu hypothecr , vel poft» 
&poffeflionem coriuentt > 8e 

2 haecfunt in cffe&u extremaf 
quae ncceiTario deberit proba- 
riinhocremcdfo , finc quibus 
a6tor non p<*eft confcqui vi- 
doriam Ncgul.de pignor.par. 
8. mcmbr. 3. ttum. 16. circa 
princ. 

Quantum attinet ad primO, 
fueruut aliqui , qui conftituc- 
runt diffcrentiam intct vtile 
Saluianum interdiclum ,&di« 
reclum , admittentcs quidem 
fufricere probationem poffef- 
fionis, cum agaturintcripium * 
debitorem,fecus vero , cu aga- 
turcontra tcrtium poffeffore, 
quo cafu ncceffariam fore pro 

3 bationcm f domimj affirma- 
runt,ftcut,& prouc in hypothe 
caria qua? contra tertium cxgr 
cetur, &huiusopinionisfuic 
Iaf.in §. icem fcruianainftit. de 
a6t.num.p1.p2. & 96. &mo- 
ucturipfe, nam quemadmodQ 
creditorin hypothecaria a&io 
ncde"tprobarede iure fuchy- 
potheca» ita etiam dcbct docc- 
re in vtili Saluiano intcrdidto 
Aliasfvtipfeinquitj inxtcrnu 
n6 obtincbit , ergo fi fundat fe 
fuper iure iftb hec neccffe ple* 
nc probare,~propter quam ra- 
tionem cxiftimat jqiniditiafit 
raera vcricas , vt fub num. 9 3. 
vcl faltem tcnecur fccundun» 

L cum 
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cumpTobaredctituIo &bona 
fidc dtbitoris cum poflcffione$ 
vtfirmatfub num.antcceden- 
ti,& huius opinionis fuir etiam 
Mandof. qucmadmodum rc- 
fert Thcfaur. dec|f. i j6. num. 
vlt.circafin. cxco quodtunc 
cum Saluianumintcrdictu de- 
. turomnialiicreditori, quam 
. locator t excedit fuos termi— 
nos,nimirumfietiam exccda- 
tur a con fuis tcrminis. Ve- 
rum quicqtiid teneant prcfati 
Doclo. communitcrrecipitur 
in fcho!is,&in foro,fufnccrccj, 
dcprobauonepoffeffionis dc 
4 tempore cotractust vel poft. 
ita cefuerunt glof.in d.§. item 
feruiana inft.de acl.in verfi. 
quafi. ttart. in 1. 1 . f£ de falu.in- 
tcrd.uu.3A' in I. rcm alienam, 
num.j.in fi.ff.de pignor.acl. 
Aret.in dicto.§. itenr, fcruiana: 
hib num. 9. Neguf.de p ; gn- 
p.ir.8.primo mcmb.n.tf.ct 7. 
Afflic.dccif. 383. num , 2.Ca> 
pol.caut.et.8 1 . Alex.conf.70* 
nu.3.Iib.5. Thefa.dccif. 175. 
ruu2.d;cens,hanc ctfccomnut 
1 nnfcntentiara, &in fcnattt 
fujflc rccepcam , ctiam contra 
teitium Surd.dccif. 140.^11.4. 
Contard. ad I. vnicam C.fi dc 
momcnt.poff.limit.14.num. 
1 i.cum lcq. Mcnoch.de adi- 
pifc.pcfl.rcmcd.^.nu. 161.& 
i^liu laf.m loco fupracit.face- 



w hterdiSU ' 

tur,omnestcnerehac opinic- 
nemfubnu.^3. Caput.decif. 
i4:.part.3^ Put.dccif.207. * 
par.i.n.2.& nouiff.Rot. Kom. 
decif.444.nu. 1 . par. 1 .& idem 
dicendum cft vbi agitur faluia» . 
no ad rem legatam, vel fubfi- 
cicicommifTo reliclam,uel pra \ 
quantitatetit. reli&.legataro y 
quia fttfficit,qcTiegatanuspro- 
betpoflcffionem tcftatorist*- 
pore relidi,velteftnmcntj,feu 
mortis Aret.in d.$.itcm ferui* 
nafub.n.^. inft.de aft. Ncguf. 
dcpignor.2.par.memb.4.nu. 
1 57-circafin.&:Rot. Rom.in 
nonifT. 674. par.3.nume.4.in 
proprijsterminis lcgati & fe- 
quuti funt Modcmi Audito- 
res Maccraten.de Salu.intcrd. 
par. i.cap.8.nu.5>8. 

Inero vero, quod diximus. 
fufficcreprobationemdetem- 
porc contraclus,vcl poft,inteI « 
ligimus ctiambonorum ftitu- 
rorum , vt dcclarat peritifti- 
nuis,acroodernus DoftorSte 
fan.Grat.dccif.Marchia» /^.nr 
1 . in proprijs' tcrminis Saluia- 
t>i. 

Nec opinio Iaf. eft babenda- 
in confideratione, quiadccipi- 
tur in fua ratio nc, & conftindit 
pefitorium cfi pofleiTorio con 
a communes rcgulas, de qui 
bus in i.naruraliter, §. nihil co- 
munc,ff. dc acq.pof.fi quidem , 

hypo- 
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Lib. 1. • 

* hypothrc.viatcumfitpctito- 
rium iudtcium , admittit plena 
cognitioncm crcditi, & validi- 
tatis iliius , vt omncs fatentur , 
nimirum fi rcquirit cxa<5hm 
probationcm Dominij , quod 
non acciditinpbflcflbrio Sal- 
uiani,in quo principaliter non 
tr3#atur dc validitatc ipfius 
crediti,fed tantum incidentcr , 
& per modum caufa?, principa 
liccr vero de poifdTioiic cura 
Saluianum intcrdiclum fit nu- 
dum, & purum poiTclTorium , 
& in eo dc fola pofE contendi- 
mus,§ .i ntcrdictum quoq; inlK 
-deiutcrd.l.2.§.funr autem , ff. 
co.& pleniusper Rot Rom.in 
d.dear.34.par.2.nu.i5.infcq. 
vbi fub nu. 18.& ip.occurrit 
huic tacica? obic&ioni, conm> 
tucndoclaramiuris conclufio 
ncm , quod ad probandum id, 

^ quodiniudiciodeducttur t n- 
cidcnrer,\: fccundario,quxuis 
probatio leuis , & prarfumpta 
itiihcir,vtdedominioquod uc 
nit in iudieio incidcntcr cx do 
clrina Barr.Caftr. & ahorum 
perRot.vbi fupra citatorum, 
inb nu. 20. in l.quidam in fuo , 
rT. dc condit. inftitut. cum ahis 
cxcmplis pcr Rot.dcdu&is ibi. 
- Pr*terca , ut inquit Angel. 
inl.fi cum vcndercr,in fi. fhdc 
cuicl.quem retertCont. adl. 
im:cam,C.(i dc momcnr.pofs. 



limit.t.num.i3.& 14. in hy± 
pothecaria rcquiritur proba- 
tio.Dominij,quia mouctur no 
tninc alterius,Saluianum uerd 
nonfundatur fu er hypothe- 

j caria, tucIpignorc,quamuis 
fit dc pigno ribus, fccu ndu tex* 
I.2.§.Saluiamim,fT. dcintcrd* 
& dc pofscflione rerum obli- 
gatarum,ut cxponit ibi glo. m 
uerf.pignor.fcd in quafipigno 
re,uel hypothcca s qua? radica- 
t u r in poiseffionc , qua habuie 
is,qui rem hyporhecauit,&ibt 
pcr Contard. & optime decla- 
rat Rot.Rom.in d.decif.34. n. 
2 7-& 28.ad quam in occurren 
ti c i\ confugicndum, fubdens, 
ob id cx mcnte Caftr. in l.rcm 
alicna.n. ir.ff.de pignor. a&. 
Agcntem Saluiano interdido 
dcbercnarrare,rem fibiobliga 
tam cfse„ahas fi aliud dicercr , 
fcipfum cxcludcret . cum Sal- 
uianum non detur nifi pro re 
oblig3ta vtibi, cx quibus di- 
gnofcimus rationcm Iaf. cflc 
parui momcnri,& fatis fragt- 
Icm ( pacc tanti Dodoris di- 
xcrim./ 

Qip vcro ad fecundum ex- 
tremum,cftctiam trirumdciu 
re, quod vtile Saluiauum intcr 
dic"him non potcft dari, nifi 

? Contra t polTidcnrcm , ficur 
quodlibct alind poflViTorium . 
Bart.iu I.rem aliciiam,nu,5.ff.t 
L 2 dc 
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dc pignor. & Socin. fcn. conf, 
x 1 2 . n u in . 6 . hb. 4 . iurc mcnto 
probandaeft poflcilioconue"- 
ti , cft cnim a&io pcrfonalis i n 
remfcripta,vt diximus fupra 
q. 4. vnde ob id oporrer,quod • 
Reus poflideat, ). i.C.vbi in r c 
acl.I. 1. Gdcalicn.Iud. mur. 
cau .fac . & Caftr. in dJ. te alic- 
nam,eoI.pcn.verf. qualitcr,& 
mcrito dicitur intcrdjftu, quia 
intcr duos rcdditur,vt pcrpcn- 
dunt Patauint,in tradt. de fidci 
commiif. artic.46. n, 2 5 . Hinc 
datur cautela in praxi , vt in 
Calce libclli apponantur In- 
cerrogatoria* an Reus pofli- 
dcatrcm firam in talilococu; 
fiiis c6Hnfbus,vt ficri folet paf» 
{ira inforo, fccudtim quod do- 
ecf Patcr praclicar , Angel. ir\ 
§ .0 m nium,inft. de a£h nu. vk. 
C*fi Rcusrefpondere rccufaca 
ludicc monitus , poffunt prae- 
paratoria illa habcri pro con- 
fcffis. Caftren.ind.l.fi.§.pen. 
nu.;. Gdeiur. calum. vel po- 
tcft mul&art , vt tedio affeclus 
refpondcat fecundum Specul. 
in tit.de pofitionibus,f ?.vcrf. 
quod tamcn, & Rot. in nouiff. 
dccif.3.dcfcqueftr. poif. du.ro- 
modo intcrrogatoria concer- 
nant prarparatoria ludicij, noa 
naeritacaufa?,quo caw cltcnt 
formandae pofitiones non in- 



pars rcfpondere nifi vo- 
les,vt bene pcr Rot.in d. dccif f 

3. vidcn.C»ftr.tn l.iudiccs,n.7. 
Cdc iud. & Cot. ad l.vnicam* 
G. fi dc moment. poiXquaeft. 
1 4. nu. 1 7. & tunc fi pars affir- 
matiue refpondeat , res tranfit 
abfquc d!tficultate,& extremu 
fecudum dicitur legitimepro- 
batum, & Ador fccurc agit,vt 
per laf.in d.§. omnium , iub n. 
P9.'nft.de acl. ctiarn quod ve- 
re non pr»fliderer,ex quo fcob 
tulit liti.ucibi pcrcum, fi aute 
pars no ncgac poiTidere, fcd fe 
liti opponit3ciitando, & con- 
tradtccndo exhibendo ca pitu- 
k,& iura f ubmin ift ra n do, ccr- 
tc cx litis lu fl cntatioiK dkcte- 
tur probamm fectidum cxtre- 
mum , uc tcnuit Rot. in pluti- 
bus caufis,Cef.dc Grafc. dccit 

4. dc rcft.fpoliac. & Vcrall. dc- 
cif. 3 69. par.2. & alias duftum 
fuit cora R. P. Dccano in una 
Rom. Saluiani intcrdicli Venc 
ris 1 i.Ianuarij i£o2.inmanu- 
fcript. & tcnucrunc ctiam Mo- 
dern. in tracl.deracnt.pofs.ru 
24.namiudiciuro,partc non 
opponentc.proccdit, ut decla 
rant Patauini,in cracl.de fidt> 
commif.art.46.nu. 3 o. Vnurn 
tamcn aduertcndum pucocif- 
ca pra?dicla, quod fi fottafsc 
idcntitas rci pecira? rcddcretur 



terrogatoria, aiias , oon cogc- io dubia , & turbida^ca cfcct t nc- 

t ccf- 



Digitized by Google 



Lik. h 

cefsario probanda, alias, aftor 
fuccuroberct l.duo funcTicij, 
vbi Bmo.ff.dccefta.tutcl.&in 
terminis Saiuiani probandam 
efsc tdenticatcm rci, a ffi i mau ic 
Crot. confil.306. li^.num. 8. 
& proptcrea confulerem Ad- 
uocacum, ut in arciculisforma 
rct Capicuhim , qualiccr res, 
qua? nunc pofsidetur pcr H.eft 
cadcmmct, quae pofsidebatur 
g B* & cx hii lubemus ca qiwe 
iintprobandain hoc rcmedio 
vcilisSaluiani. 

ARCVMENTVM. 

Agenti vtili Saluiano interdi&o 
quofnodofuccurrcndnm con 
tra ncgaucem pofliderc rcm 
petitam. 

S V lM M A R IV <JM. 

/ Rtmedia dnoprodita Jttni cotrs 

ncgantem pojstdere. 
z Ltbeiius,ncc Ittts contcfiatio^ nec 

atta teU tudtctariarcquirun* 

tur contra ncgantcm pofiir 

dert. 

S Rufiicononfitbtiemtur^fineget 

pofstdere. 
4 Ncgduspefsidere etUm ht pofi- 

tiontbu^fi conuincatttr. inci- 

dit in pccnamj.fi n. ff. de rei 

vend. 

j Neganspofiidereno/tauditur,^ 



quoddkdt) hodie conTtat ho- 
die agatur. 

4 Pcenaifin.ff.de reivendtt.habet 
kcumettamcontraeum , qui 
dicit ppjsiderc nomine aite* 
rius ,fi conusncatur de me*~ 
dacio. 

7 Pctna dtc.l. fin. habet locum nors 
folum contra negamem pofsi- 
dercyfed esiam contra renite 
tcmrefpondere. 

5 Paena dJ.fin. no* Jolum babet U 
cum in petitorio , verum etii 
mpojjefiorio. 

9 Pcen* dMhabet loctmt , fiue reua 
negetanteiitem conteHaum 
ficutpost. 
to Pocnad.l.nonhabet iocumfime 
re reus no pofsidcat^et in ejui* 
bus cafibus iocum non habeat^ 
plene declaratur. 

QVAESTIOXXVT. 

ll vero neget rcus 
poffidere rem ab 
AtScorc pcricam, 
prodica func duo 
rcmedia aduerfus negantcm , 
qtiorumprimum cft, vta&os 
conuincat eum de mendario 
t & tunc dete&a veritace aufet 
turpolTcfsio ab ip(o, &dacut 
actori fecundum rextu m ,l.n*n . 
ff.de rci vcnd.vbi B3rt. Ang.& 
alij,Arct.tn §. omnium inft. dc 
atf .numcr. 8. Piaa.Papien.ia 

fua 
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fna praxi;in form.libel. ubingi 
turact. rcaliin verb. Primo an 
D. Ioanncs Iaf.in dic.§. om- 
nium ) num.86.& Contard.ad 
l.vnicam,C.{idemomen.pofs. 
qua?ft. i4.num.22.quodeft vc 
rum.refpccTu pofl'efsionis,qua» 
fdlainipfumac"torcm tramfcr 
tur y fccus quoad crfcdhrm pro- 
prictatis, qua: non trasferrur 
doncc dcca iuent cognitum, 
vtperAbb.incap.pen.de iur. 
calum. 

Akerum eft facilius , & bre- 
«ius , fcilicet , quod a&or nulla 
facla probatione mendacij in- 
ftet immitci in poffdfionerci 
pctirartamquam vacantis Sal- 
ho iuretcrrij polfcrtbris,fecHn- 
ckimpraxim Angel. dcquain 
d.l.fin.ff. de rci wend. quamje- 
quuntur omncs fcrib. vt pcr 
laf.iudic.§ .omnium num.91; 
Vcroticn.caut. i tfo.Marfil. fin 



get fe pofsidere, fua non inte^ 
rcft,fia&orraittaturin pofscf- 
fipncm illius rci, vt aduertit 
Contard. in loco fupracitato, 
num.i t.ncgando enim pofsi- 
dcre,oftendir> nolleamplius c( 
fein Iitc,vtibi pcreum. 

Ampliaincantum procede 
re, vtnon rcquiratur nouust 
libeIIus,necnouapctitio, nec 
iuramentum calumnic, ncc mi 
nus litis conteftatio, fcd totum 
fitiudKisofficioincidenter, vt 
pcrlaf.in d.§.omnium,nu. 8<>. 
poft glofs. in§. illudquoouc in 
au th rde trien t. & femi f.col. 3 .in 
glofs. m Jgna in verb. lcgi , & 
B irr.iu dJ.fin.fF.de rei vend.ex 
co quod in notorijs non requi- 
ritur ordo itidiciarius,c. ad no- 
ftram.de iur.iur.Cuch.vbifup, 
11.207.cum fcq. 

Ampliafcct; ndo, vtetiam 
proccdat in ruftico ncganre, 



guI.242.K0I. conlil. 88. num. 3 fCtiiproprcrruiticitatcinhoc 
8.uoI.4.Contard.in dic.L vni- 
ca,C ii de mom.pofliqu*. 1 4. 
nume. 2 y.& alii quam plunmi 
do£torcs,quos rcccnfct Cuch. 
dc momcn. polf. num. 2 1 5. & 
num.402.vbidicit, hoccafu 
non ellenecefsarium^CjcTa&or 
probct pofsefsioncm ied fuffi- 
cit,quod mfter, immitti in pof- 
fefsionem rei, faluo itiretertii , 
& iulta quidcm, & rationabiiis 



cafu non luccurritur , quia de- 
buit confulcre pcntos , & ia - 
dubioprafumiturfagax Bald. 
& Caftr.ini.2.rT.deiniusvoc. 
& ita dictum fuit in Senaru Ma 
tuano,vt teftaturSurd.dccifio. 
2 37.11011 enim rufticus excufa . 
tur, niiim cafibtis a iurc ex- 
prefsisi.iin. C.deiur. &fa&. 
ignor. 

Amplhtertio, vr prardi&a 



Cjftpraxisiila^cuiacura rcusne 4 froceciam t ctiam fi reusnega 

ret 



Digitized by Google 



Jjk l. 



rc c in po/icionibuf/e pofsidcre 
quiaccfi ponens faccacur, reus 
ramcn non puccft fe fundari 
in pofitionc negata > vt bcnc p 
Benic.decif. Bononien. 84.111 
occurrenti viden. quicquidvi- 
dcacur eenluifc Dcc. cuiusopi 
nio confucatur per Cuch. dc 
tnomcn.pofs.num. 18. vfq.ad 
num. 20. 

Amplia 4. hoc rcmedium 
locum nabere,quamuis reus al 
Icgarcc regulam hodic cortat , 

5 f hodie agatur, & ftatim ucljec 
probaredefuodominio, quia 
adhuc non efscc audiendus,fcd 
proptcr mcndacium puniretur 
pcr franslationem po/sefsionis 
inaclorcm Barr.indi&.J.fin.rf. 
de rei vend.& Iaf-in d.§.omniu 
num.90. & hoc donec in pcti- 
toriocognofcatur Cuch. vbi 
fupran.31.6V 2p8. 

Amplia quinto, procederc 
dato quod rcus rcfpondendo 
diccrct>fc cencrc rc pfoTicio , 

6 f cumnominando in iudicio, 
quiaficonuincaturdc menda- 
cio,pnuabiturpojscfsione, & 
in awtorcm cransfcrretur , vt p 
laf.inlococit.uum. 86. &dixi 
inqua?(t.2i.bmit. i.&dereo 
flct aclor, vc pcr Cuch. dc mc- 
mcn.pof.num. 31. 

Amplia \ exto, prcdi £1 .1 non 
folum procedcreiniudiciope- 
ticorio,fed c ciam in quolibec m 
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7 dicio pofscfsorio f fiue adipi- 
pifcenda? fic,fiue rccuperandar, 
vc pcr Cuch. vbi fupra,numero 

i^o.vfqucadnum.iyo.acetia- 
i n hypothecaria act i onc,ut pcr 
eum,num. 149. &inremcdio. 
Saluiani hoc idem depraehendi 
uidctur cx diclis per eundcmr 
Cuch.in loco cic.n. 404. 

Amplia fcptimo,vt non folu 
contra mcncjencem danda fit 

8 pofsefsio a&ori, fcd cciam f co 
cra reniccnccm refpondcrc, q,a* 
concumaK, & mcndax aequipa 
rantur,& concracontumacera», 
fic omnis finiftra intcrpretatio». 
lcgesenimabhorrent cocuma 
ccs,l.dc aecacc,§.qui cacuir,tT.dc 
inccrrog. acl. &iicetcotuma* 
foleac habc.ri pro confefso cft 
verumficonfcfsio cft uulis a-> 
c"tori, verum fi vtilior cfscc ne> 
gacio,uciquc habcrccur pro na 
gante, & aufercnda ei cfsct pof 
icfsio,a&ore voknte,vc cxem- 
plificac Cuch.de mcc.circ.pok 
icsfioncm, n.i7p.cumfcq.vbi 
dcclarat macerfam. 

Ampliaoclawo, &vItimo, 
ut prardicta proccdanc fiuc in- 
tcrrogatio fucric facta antc licc 

9 conccitacam,(uiepoft,f ucqn- 

quc contingit proptcr obli- 
uionem quod ficri poccft,glof. .- 
in I.qui petitorio,ff.dc aclio. & 
oblig.& Cuch.in crawt.de mcM 
mcnt.pofs.ucfupra, nume. 2 2. 

cum 
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cum fcq. quia,& ifto cafu aufe- 
rcnda cftpofscfsio ipfireo, Ci 
mcntituscft a nam,& in hocca- 
iu offenditur maieftas iudicis, 
otibipcrCuch.numc. 187.CU 
aLis ibi addudhs. 

Limita modo prxdi&a p!u- 
ribus m ' . \ pnmo , ut non 
procedant,fi ucre* rcus no pof- 
ofidcb^att nec fcliti obtulerat, 
ncc minus dolo definat poisi- 
dcrcrunccnimreuscrit abfol- 
uendus,ut pcr Cuch. in loco ci 
tato num.60.unde ob id Iaf. in 
d.S.omniumftibnum.pp.dicit 
quod ii compcrtum eft, uere 
icum non pofsidcre,non eft ul 
icrius proccdcndum cotraeu; 
riduerusDominus, ctpofscf- 
fbr in iudicio comparcat,ct fa- 
ciatomnia rcuocare in prifti- 
num cum uicloria cxpeTarum, 
rx quo pofscfsio non eft alicui 
auferenda ilne citatione,l.aim 
miles 3 $. 1 . ff. cx quibus caufis 
maior.Dcc.conf. 187. num. 2. 
Caftr.inl.cum fihusfamilias in 
fin.ff.dcucrb.oblig.et Bald. uv 
Lob maritorum,C. nc uxo^.jp 
marit.num.i. 

Limita fecundo, ut non pro 
cedant,fi rcussqurncgauir, fuit 
m alrqua probabili ignorantia 
ntutputa, finonbcnefuifsent 
fpecificaticonfincsrei, ucldi- 
ucrfi, quocafu rcmedia praedi- 
clanon uendicarcnt (tkt locf* 
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led coftico de ueritate , cfset ad 
ulteriora in negotio principali 
proccdciicfum, fccudumquod 
cunfuliiit Alex. in una Rauen- 
nat.conf.3 j.Iib.j.Ncgas cnim 
pcrerrorcm, ucl probabilem 
ignorantram,excufatur,ut per 
glofs.in dicl.fin.rT.de rei uend. 
cumaliisadduclis perSurd. de 
cif. 2 3 7.num. 2 .et ad effedtum, 
ut reus inddat in pcenam didt^ 
legis fi.requiriturdoIus,ucl fal- 
temlatacujpa,aqua unufquif 
qucexaifatur, fialiquademo- 
ftratioinlibello appofica non 
conueniatadBart.in 1. demo- 
ftratio,ff.dc condit. ct dcinon- 
ftrar. 

Limita tertiojUt nec ct a pr^ 
di&a locum habeant, fi reus 

12 negaret folummodo partcmt 
quiacfsetfblaillapars auferen 
da,ct non tota^ccundum Iafo. 
in dkto $. omnium , num. 24. 
CTcfttcx.inl.quifcruum, $.in 
iure,et S.fi.tf.dcinterrog.a&.ct 
fcquitur Cuch.ubi fupra,num. 
322 .quia poena commcnfura- 
turaim dehdto , 1. refcriptum, 
ff.de his,quibus ut indignis,iux 
tailludfcriptura? facra?,fccun- 
dam menfuram dcli&ieritpla- 
ga rum modus. 

Limita quarro,ut nec p rardi 
&a fibi Iocum uendicer, ubi an 
te litem contcftatam, ucl re in- 

13 tegratrcusrcuocetfuainne- 

gatiuam. 
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gatiuam , tucenim admiftitur 
pa?nitentia,vt cft tex.in d.l. dc 
a?tatc,in §.fi.rT.deinterrog.a&. 
Bal.in l.fi. ff.dc rci vcnd.etiam 
quod Rcus negaflet cum iura- 
mcnto . Contard.in d.l.vnica, 
C.dc momcnr.poff.quarft. 1 4. 
num. 26. diccrccur autcm rcs 
incegra , fi Rcus adhuc non fit 
conui&us, Iicct eflec lis contc- 
ftaca , vcl adhuc non cflcnc fa- 
cla? probariones,riccliquidatu 
ncgocium, vtelegantcrdccla- 
rat Cuch. in d.trac-h demo- 
men.pollinum.281.cum aliis k 
ibi cicacis; Hoc vnum eft aducr 
tcndum , quia non ob id Rcus 
cxcufatur ab expcfis,fac"tis per 
Actorem , fcd ci cflent m pri- 
mis rcficicnda? , vt fcntit idcm 
Cuch.ibidcmnu.2S4. 

Limita quinco, & vltimo 
proi)unc,vt prjedi&a locum / 
non habcantjfincgatiofuiflct 
i4fa&auiperIibelloinepto,t& 2 
fupcra<5tionc,qua? noncom- 
pctcbat,quiapa?nad.I.fin.non 3 
haberct locum,ctim paria fint, 
aliquid non efle , vcl lllud fore * 
nullum,vt not.in I.4 .$. conde*- 
natum,ff.dereiud. Bart.inl. 
edica , C. de eden. col. pcnulc. 
& per laf.in d.§. omnium , nu. 
p7.AIex.1n d.conf.3 5.nu. 1.2. 
& 3 . & idcm dicendum cflcc,fi 
quisnon abfolute ncgarcc , fe 
poflidcrc 5 fcd folummodo nc- 
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garetnarrata prournarracur, 
vcra fuiflc , & cflc in ipfo libcl* 
lo prout moris cfl $ pcr talem 
cnim negationcm non dicere- 
tur ncgarcpofl"cn1onem,quod 
mcmoric ma«dandum,horta- 
tur Iaf.in fxpiuscicato , §. om- 
nium , nu.98. qux hic fcribere^ 
volui , canquam magis in foro 
nnhi praclicabilia,in cf tcris rc 
mitto lcotorem ad tra<5t. d<C 
mcnr. circ. po(T. vbi rcliqua 
exponuntur. 

ARG VMENTVM. 

Mora an poflir purgari in Pre_- 
paratoriishabicis pro 
confcflis. 

S VCM M A K I VdT. 

Mora non J>nrgatur>vbi e(t dies, 

&potna thconutntionaltbus. 
UMordpurgatur in prxpdrdto- 

rijsjfr tn iudicialtbus. 
Clforapurgdtur de aquitdte Cd 

nonicd,tnte//ige, vtibi . 
CMord non purgatur , vbifuit 

gtmindtd . 

QVAEST. XXVII. 



Bi ucro pre parato 
ria ob contuma- 
cialnRciinno rc- 
fpondcndo , fuc- 
M runt 
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rtint habita pro confcflis , d u- 
bitari folct , an tahs mora pof- 
fit purgari, & licct uidcatur ob 
{tarecommunis coclufio,qua» 
fc habct moram non purgari 

1 ubidtdics,&poenatadI.ma* 
gnam, Cdc cotrah. & comit. 
3ipoLl.fi infulam,ubinot.ff. 
dc uerb.oblig.I.fi poft trcs,ff.fi 
quis cautio; tamcn illud proce 
ditin ftipulationibusconuen- 
tionalibus,&in cxtraiudiciali- 
bus,&itaintelligitur,l.magna 
cum aliis : fccus autcm in iudi- 
ciahbus,inquibus etfiprccc- 
dat comminatio Iudicis admit 
titur tamen morac purgitio, 

2 fdummodo ius partis non fit 
fa&um dcter/us, ucl tcs fit intc 
grasquod intclligitur antccon 
clufum incaufa, ucl antclata 
fcntentiam , ut poft Iaf. firmat 
Ofaf.dccif. Pcdcm.7 1 . fub nu. . 
5 tf.Lanf.in cap.qtioniam con 
tra,in ucrbo refponfiones,nu. 

1 6. dc probat. & in tcrminis ^ 
Thcf.dccif.Pcdcm.77.num. 2 . 
italimitando conclufionem fu 
pcrius firmatam,quam no ha- 
bere locum affirmant in Pra> 
pararoriis iudicij,eo quodlega 
lis poena poteft purgari,ufque 
ad fcntentiam, l.Papinianus,§. 
merninifsc,rT.de inoff.teftam.l. 
a!ia,C.dehis c^b.ut indig.Ripa 
in I.fiinfulam,n. 27.ff.de ucrb. 
oblig.& Abb.iu cap. fin.col.j. 
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dc i u r am . cal u m . quicquio^ alt- 
tcr fcnfifsc uidcatur, SpecuL 
tit. de poilr . §. u!t. ucrf. quid fi 
pro illo: & facit quod in Jpcctc 
icnbit Bart. in 1. in criminali , 
nu.5. C.deiurifd.omniiud.& 
in Lin fcruitutcm^.pctiifsCjC. 
dchis,quibusut indig.&iftud 
dicunt probari , in d.l.fipoft 
tres,ubi Bart.fubnum.y.allo 
gat rationcm diucrfitatis, & t!i 
cit, quod in conucntionahbus 
nonpurgaturregularitermo* 
ra , quia Praetor dcbct iudicarc 
fccundum conuenta, l.in con- 
uctionalibus,rf.dc ucrb.oblig. 
qua? ratioccfsatin pretoriis,in 
quibus noncx conucntione, 
fcdcx aequitateiudicat,prout 
fibiaequum uidetUr,qu$ quidc 
aquitas patitur, ut Reus conv 
parcs intra modicum tempus], 
polfu luam moram purgare , 
m3xime attento lurc Canoni- 
co, fccudum quod rcgularitcr 
purgatur morafubiius partis 
non eft faftum deterius Capn 
taquen.dccif. 230.P.2.&231. 
eadcm par. & Rot. Aucnio- 
ncn.dccif. 1 1 1 .num.4.& hanc 
partemamplcxafuit RotaRo 
mana,vt i n illa Tcrcaccn. con-» 
cordia?, & m illa Romana M u- 
tui,& in ali js pluribus j & al ias 
clarius difcuilum fuit in illa De 
cimarum dc Odcfchalchis^cu 
illis dc Capricana,coram R. P. 

D.Ro- 
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D.ftobufterio , regiftrata per 
Mauein. in fuotraftatudciu- 
ram.p.4.erTec3:. 1 3«nu. i o. 

Quedtamcn vcrum intdli 
ge, h* Reus ftatim comparcat 
ad purgandam moram > quod 
quidem Iudicis arbitrio rclin- 
quitur, cumahquo tempcra- 
mcntojvt not. Bar. in d.l. poft 
trcs, vbi Alex. & Rip. & bcne. 
per Mcnoch. de arbit. Iudic. 
5ib. 2. caf. 7. & eft communis 
opinio,vt pcr Thcr.d.dccif.77. 
num^o. 

Item veru intelligas , fi mo- 
4 ranofuic geminatatnc dctur 
infinitas, quo cafu non cflet lo 
cus purgationi morae, Ofafc. 
dccif.Pedcm. 5 .num.vlt. Alex. 
in I.fiinfuIam,nu.2<?.Rip.nu. 

77* Gabr.concluf. 1. nu. 
2 1. de tranf. & ;Capit. dccif. 
1 9. num. 4. cum aliis ibi cita- 
tis. 

« . • • 1 ■ 

ARG VMENTVM. 

*. 

Primum extremum in Saluia- 
• no rcquifitum, an probetur 
pcrfolamclaufulam confti 
tutiinmftrumcnto appofi- 
• • tam. 

S V M M A R I V M. 

/ CUufuU conHituti nibil opera- 
< tur vbi conlritutarius non 
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probtt^ conftttuentes fofsedif 
fe tempore conH ituti . 
CUufnU condituti operatur com 
traconftituentcs haben- 
tes c&ufam ab eo y abfjue pro- 
batione pojftfsionis de tempo- ^ 
re conslituti. 
Primum extremum in Saluiano 
rcquifitum probatur ex cUn- 
fula conjiituti contra confti- 
tuentes , & habentes caufam 
dbeo. 

Pojfejfor non pofeft infciaripof- 

m 



fefsionem habitam a fuo 
tboreftcut potesl inficiari do 

PoJJeftor^ui habet caufam a con 
Jiituente^ nondicitur tertius 
fcd idem fere cum fuo autho- 
re. 

QVAEST XXVIII. 

Idendum cft ctiam, 
quibus tncdiispro 
baripoflitprimum 
cxtremum in Sai* 
uiano intcrdtdo , & primo vi- 
dcndum, an pcrclaululam co> 
ftituti primumcxtremumiu- 
ftificetur, circa quod noneft 
pratcrmittcndum , quod etfi 
fcgulariter claufula conftituti 
non opcretur ad fauortm con 
ftitutarij,fi non probet,co'nfti- 
tuentcs pofledifle tcpore t ip^ 
iiusconftituti, AIcx. conC^o. 
M 2 vol.5. 
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vol.j.nu^. Afflici .decif. 335. 
num.4»BelIo.conf.34.D«cius 
in t.contra&us , num. 1 8.ff.de 
reg.iur. Bart.in l.quxdam mu- 
ber, ff.derci vendic.vbiBald. 
& alij communitcr , in 1. quod 
* meo,ff.deacquir.po{icfs.cum 
alus late cumulatis pcr Tiraquv 
dciurc conftit.limit.i.&An- 
gel.inl.quamuis,§. (icondu- 
&or,ff.eodcm,vbi monctad- 
uocatum, vtfitcautusmpraxi 
ad probandam poffcflionciH 
ipfiusconftituentisdctcmpo- 
rcconftituti^alias inanis effct 
a&iomihilominus ego femper 
fcjiilhus fententia? fquam verif 
fimam credo ) quod conclufio 
pradjcta locura nonhabcant r 
\bi iudicium dirigrtur contra 

2 poflcflbrcm , habcntem t cau- 
fain ab ipfomet conftituente 
fiuc claufula coftituti fit appo- 
fita adfauorem ipfius Poffdlb 
ris in inftrumenco cmptionis , 
feu acquifkionis 5 fi u e ad fauo- 
rem aetons, & conftitutarij, 
agentis contra eandem rcm , 
pcr rcum poflcffam,quara co- 
ftituens fe poflidere pro-eo co 
ftituit y & ot>id alias ego dicc- 
bam , cx hocfolo probari pri- 

3 raum fextrcmum invtih Sal- 
uiano requifirum, hoc cft pof~ 
k ffio ncm debitoris de tempo- 
re contraclus , vcl poft abfque 
co,quod aliud probcttir>& fuf 
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ficere folam produ&ionf in^ 
flrumentiipfius ac"froris,& rci 
pro vcrificationcd.extrcrni 5 & 
potiflima ratio, qua? m c traxit 
in hanc fcntentiam , fuit ea 5 
quain tetminis adducit Natt, 
conf.43p.nu. 3. Iib.2. quiain- 
quitipfe,confcifio authoris no 
cct fingulan fucccflori, & nou 
folumconfitcntr, fcdctianaha 
bcnti caufam abco. Caftr.in 1, 
Si ia,in fi. ff.ad Vcll.Rot.Rom; 
in nouif.dcci.77^.n. i.& 7^7» 
Mi .7. p. 1 . & cfl foiidiffima c6 
clufio,quod probationcs, quar 
vincunt auihoreyvincuntquo 
quc fucccfsorcm . Soc. cof.46. 
1: u . 1 .vol . 3 .& conf. 1 3 . codeiH 
v oJ. Ruin.conf.40.nu. 4. in 4. 
& modcrm Patauini de fidci- 
comm.aTt.4. num.6. in fin.at 
conftitucnsftatim^vtrcm alie 
nat. quam pc* prius pro alio fe 
pc ffidcrc conftituir>vcl pro co 
in qucm illam transfcit,& is ic 
acceptat, pcrindc cft ac ficon- 
fiterctur,omniaveraefsc,vtdc 
darat IaLin J.ab emptione,nu. 
1 i.ff.deps&.&ratcrminispcV 
dcrat Surd.conf.28. n u m . 4 ( . 
cum icq . !i b. 1 . igitur ficnt n o- 
cetct,ej ilJa confci£o,itadebct 
noccre fingulari fucccfsori,qui 
cumce prxfcnti rcperiaturm 
pofscfijoncillius rci prarfumi- 
tur cx ca caufa , & tit.praram- 
bulo poffidcrc, vt in pnndo 

optitxic 



Digitized by Google 



optime dcclarat Anch.Rcgien: 
qua?ft.2.1ibr. 2.num. i^.&eft 
rcgulare quod quis praTuma- 
tur poffidcrecx caufa prarccde 
ti } & preambuia,vbi non appa 
rct dc aho titulo,l.qut dam mu 
Iicrjff.de rci uendic.& poflcilio 
intcrprctatu r fccundum titulu 
preambulum,1.2.C.deacquir. 
pclHfl.Rot.Kom.innouifs.de- 
cif.3<i3.p.i.nuni.2.& Surd.dc 
cil.Manr.325.num.13. & 14. 
cum alijs,meruo poflcflbrcimi 
rcpcriaturinpofltffionc, non 
4 potcftinficiari t poficffioncm 
habi aafuoauthore, licur po* 
tcft inficiarijillum 116 fuiifc do- 
* minu,ut p plurcscolunasexa- 
minat Ncg. depig. 8. p. mc.3. 
n.p. & ro i.:jucrtitatis e,quia rcs 
alicn3 potcft vendi, 1. rcm ahc- 
nam,rT.dccontrahcnd. cmpr. 
cum mcrito poffit emptor dice 
re vcncktori,tu 116 cs dominus^ 
quae ratio ccflat in pofllifionc , 
cum,carahabueru avendito- 
rcjmtdiantcclaufula conflitu- 
ti quxtrans/ert veram,&nau 
ralcra pofltifioncm , vi not.ia 
d.I.quod mco.ff.de acquir. pof 
fclT. ct cam poffidere cx tit. 
pr*ccdencicxiftimandum cft, 
vt diximus^dias rrcgando , ve- 
nirctcontrapropriam confcP- 
fionem, quod minime iicct ma 
ximeconcurrcntc iuris praesu 
ptionc^quacauctur^vcnditore 
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icncri folurntnodo ad tradeu- 
dum non autcm ad transfcrcn- 
dum domtnium, vt pcr Afflicl. 
dcc.40.num. 3. & pra?fumitur, 
quod quifq. fcccrit id , ad quod 
de iurc tenctur iunbus vulgari- 
bus, &illamconcluflonem(ic 
limitat Grat.conf.42.num.r2. 
& i3.1ib.2.vbidicic,quodi(rud 
cft vcrumabfolutc,&inindiui 
duo fequitur Nat. d. conf.43 9. 
lib. *.nuin.3.fubdcns,quodilta 
cft clara reiponfioadprajdicla 
c5clufioncm,& dicit , qcfjftud 
tcncnt Spcc.Cy n.& Bald ,in lo 
cis pcr cum citatis , itain fpctic 
aiHrmat Plot.dc in lit.iurand.§. 
4.num. 5 6. quo loci multos ci- 
tat Do&orcs, quihanc dcftn- 
dunt limitarionem,ita dcclarac 
Tiraq. in d.limit. 1 .num.20. in 
fin.ck mclius 3 num.2 3.&:dccof 
muni attcftatur Anchar.ind. 
qua: ft. 2 .lib. 2.num. 1 ?.cu fcqu. 
quo loci flgnanter dicit fub nu. 
i8.inhoccawnon rcquirialia 
probationcro poffcffionis, & 
tcnctquoq.Rot.Lucen.vt per 
Barnab*Cornaz. decif.8 2 . nu. 
1 5 . cap. 1 6 . & nouiffimc cele- 
bcrrimus Dottor D.Amar. de 
cif.March.2/.num. 27.&hac 
©pinionefecutacftRot. Rpm. 
in nouifs.dccif.T^^.p. i . n. 1 1. 
& aliascanonizauithanc can- 
dcm opinioncm in 1 Ila Roma- 
dc Safta Crucc C. Reucredifs* 

P.Sac. 
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P.Saccato Vcneris 1 1 . Martij habcat caufam , fiuc hdn heat 

Anni i£oo. & alibi fa?pe, & caufam a conftituenre,& tame* 

cgocxfaclo obtinui in caufa ipfeTiraqucl.exprcfsefacitdif- 

M. D. AntonijTofuouicon- fcrcntiaminterhabentcs&rnd 

tra Ioannem Rofetum coram habentcscaularaaconftituen- 

Perilluf. & Reucrcndiffimo D. te,vtibi per cum , numero 20. 

Cofmo Bardo nobili F : lorcnti- 5 & 23. habens t cnim caufam 

no,tuncpatria» mea? Gubcrna aconftitucntc, nondicirurter- 

tore,mer.tiflimo viro ndquam tius,!.fifuperatus,rT. de pig. & 

fatis laudato moribus,& do&ri confcrunt ea,qua: dicit Bart. in 

na non mediocri ornato,patro 1. fin.ff.de nou. oper. nuciar.& 

cinantc cxaducrfo Exccllcntc bcncpcrSurd.deci.Mant.173. 

Dom.LeonardoMorifio Do- num. 27. quarecx hlsarbirror 

«5torc,valdc praclico,& in lega limitationc vcra cffe, & primu 

li fcicntia multum vcrfato,non extremfi fatis ^pbari ex d.clau- 

tamenmcl3tct,Girard.Mazzo fulainterminis prardi&is. 
him contrarium fenfifTe in con 

fil.io7.quemcitauitM.D.^d ARGVMENTVM. 
uocatus in ifta caufa,cuius opi- 

nio non eft tcnenda , tum quia Primum cxtrcmum in Saluiano 

communis cft in contrariu , vt an probctur pcr librum 

fuprafirmatumeft,tumctiam a?ftimi. 
quia nulliis Doctor pcr cum 

citatus hoc dicit,fcd folummo SVMMARIV M. 
doloquunturfccundum termi 

nos prima: concIufionis,prctcr / Libtr aflimi non probat rtgulari 

Socinum 3 quimclius fcnticndo icrconrratcrtium, nccpojfcf 

mutauit fcntentiam fcqucndo /ioncmncc domtnium. 

communcm fentcntiam confi. 2 Libcr aftimi&ft nonprobtt con 

I © 5.col. 1 . volu. 3 . quem Rot. tra rcrtium y factt tamcn prs- 

Rom.in d.decif.7 6 tf.adducit Jp Jumprioncm, & trasfcrt onus 

hac partc, & ut videatur , quo- trobandiin altum. 

modo lapfus fit Mazzolus in j Libcr attimifacitmaximamp- 

eoconfil. legdntureius ucrbi fumptioncm y vbi allibratus 

fub num.54.cir.fin.ubi dicit, <j foiait oncrain Itbro dcfcri— 

Tiracjti .in dic. 1 .Iimir. loquitur pta. 

gcnerahtcr de omni tcrtio,fiuc 4 Libtr attimiprobat primum tx- 

trtmum 
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trimum inSalniano rcqui- 
jitum. 

$ Ltber avtimi tanto magis prokat 
vbi res ammota fuit ab vno , 
& pofita ad a/tum. 

# QVAESTIO XXIX. 

•^g? Raefcns inucftiga- 
\p tio non eft oiino- 
^ PSS^ ris vtilitatis,quam 
ftw^&ty vtiquafftioproxi- 
mcexarninata,anl»bcr eftimi 
probct prJmum extremum, in 
vtiliSaIuianorcquificu,in qua, 
pro rcgula conftitucnda cft cd 
cluilo,librum seftimi t ncin pro 
bare ncc dominium,nec poflcf 
fionem in pradudicium tcrtii, 
fcd folummodo incerR. P.& 
dcfcriptum,& cum qui confcn 
(itdcfcriptioni,tcx.eft in I. fi pa 
tcr,vti Bart. Bald.fc alij , C. de 
a&.cmpt.l.quicqaid, vbi Bart. 
ff.de acquir.rer.Uom.I.folcnni 
tatibos,C.dc rei ucndicat. cum 
aliis adduclis pcr Fcftas.in trac. 
dc colkt.p.i.num.39.&in ^p- 
poiito Saluiani amrmac Cror. 
conlil^orf.lib.^. nume. 10. & 
iftudnonhabcc dubitationem 
pencsDoftores,cx quacoclu- 
fionefequicur,quoda?ftimum, 
in quofuncdcfcripta bona ad 
nomcn Titij non praindicat 
mihi poflcflbri in dominio, 
ncc in poflclHonc, v t pcr Pata- 



IX. 48 

uinos in tra&.de fideicommifs. 
art.44.num.T1. 

Dcclaraturtamen praedicla 
conclufio , vt proccdat quo ad 
effe&um pleni praeiudicij, & 
plenae probationis , nonenim 
defcrtpcio llla potcft mihi do- 
roino,& poflcflbri praeiudicarc 
in iurcmco,vt per Bald. inl. 
quidam infuoin fm.tf. decon- 
dit.inft. fccus autcm refpc&u t 
praefumpcionis,quiabencprae- 
iumiturprolibro aeftimi, rcm 
fuiflc, & eflc poflcflam pcr eu, 
adcuiusnomen rcpcricuralli- 
brata,doncc conftetdcconcra 
rio, aliumpoifidcrc vclpofsc- 
diflc rcm allibratam, ita Caftr. 
ind.l.fipatcr,C.dea(5t. empt. 
num.i.&optimedcclarat Iaf. 
in l.decem,tt.de verbor. oblig. 
nu.^^.maximecir.fi.Mcnoch. 
dc rccup.poflcfs. rcmcd. 3 . nu. 
570. Modcrni Patauini vbi fu- 
pra,num.i2.&latcBarzi. do 
cif.B0n0nicn.4p.num. 2 i.que. 
praefumpcio incantum opera- 
tur,vt illc , qui dicit ab alio fuif- 
fc pbllcflam, tenctur hocpro- 
barc, co quia libcr aeftimi pro- 
ptcr publicam fidcm, & autho- 
ritatem habct pro fe vrgenrem 
pra?fumptionem»1.2.C.deo0i. 
ciui.iud.l. i.Cdc fufce.& area. 
lib. 1 o. vbi vero conftat dc con 
trario j altcrum pofsid rc y tunc 
ccilutprjcfumptio, qux ccdit 

uerita- 
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vctitati I.fin.fF. de probat. alias 
non apparcnre poffeflbre in- 
trat regula prafumptiua pro al 
librato, vtdiximus, &voluic 
ctiam Fcfta.intract.dccolIc6t. 
in d. i .par.num.4 1 .cV 42 . qux 
co magis proccdunt, vbi Acca 
caftratusfoluit onera t pubh- 
^ ca,& fun&ioncs dcbitas,qua? a 
communitcr accidcncibus non 
foIuunrur,niliabijs, quifunc 
d« >mini,& pofTcrtbres, vt confi 
derat idemFefta.vbifup. nnm. 
47.argumcntum fortc , & po- 
tcnsin materia probationis I. 
neq. NataIes,C.de probat. vbi 
Glo.& Rot.Rom. in nouif. dc- 
cil^o.par.i.num.tf.concur- 
rcntibus aliis luris prarfiimptio 
nibus quibus cauctur , nemine 
praefumi fuum ia&are, argum. 
l.cum dc indcbito,fT. dc proba. 
qux augent probationcm , & 
cam validiorc reddunt, excplo 
quoquedicimuseftimum pro- 
barc rci va!orcn?,l.fin.C. dc p- 
di.naui.hb. 1 r.maximefieflec 
confe&um dc rccenti , vt pcr 
Iaf.in d.l.dcccm,num.3 j.Aim 
alijs allegatis per Fcftas,v bi lu- 
pra,num. 40. 

Modocx prxdiclis infertur 
fecundum communcs coclu- 
4 fioncs, quodprimum textre- 
mum potcrit xctlz probari cx 
l.bro Cac3ftri,contra rcum,dc 
pr*fcnti poindcntc bonaahas 



luUno Interdi&o 

alhbrata ad nomen debitocfs» 
&olimper eam poflefla cum 
principaiitecnon controucrta 
turdcpofleflioncde prxlcnti, 
& quis rcperiatur in ca , an a- 
ctor vcl rcusconucntus, fcd lm> 
lummodoagacurdc pofleffio- 
nc dc pra»tcrito,nempe, re peti 
cam fuiflc pcr debitorcm , tunc 
temporisconfc&icataftri, vcl 
poft, pofleflamvndccritprx- 
iumptio, quoddeeotcmpore 
fucrit ab co pofTcfTa , qucmad- 
modum dicimus probari pcc 
aeftimum bonateftatoris fidci- 
committcntisfuifscin llliusba 
nis, fircpcrianturibidcfcripta, 
& allibrata, propter authorira- 
tem publicefcriptur$,utdccla- 
ranrPatauiniin locofupracica 
co,fubnum.7. 

I iccquc tranfirent (ine diffi- 
cultatc , vbi rcs ammota tuifcec 
5 abxftimotvnius, &indepofi 
ca ad alterius cataftru m , non 
cnim is ncgaccpofscc,quin ces 
allibratafucritpofscfsa abco, 
dccuiusxflimo fuitfubdu&a, 
ncc minus ab illo, cui fuit afcri- 
pta,vt pcrpendunt Patauini,v- 
bi fup.num. ro.m fi.& aduertic 
ctiam Fcftaf.pluricscitatus, n. 
42.circafincm . 

Tunc vcro pro acftimo nori 
pra:fumicur,nec iudicandu cft, 
quandoconftat,velalium fuif- 
fe dominum rci , dcquaoritur 

con- 
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controucr{i3,vcI po fscfso rcm , 
vtperCaftr.indi<5t. I.fipatcr, 
Cdca&.empt. & per Socin 1, 
i.nu.27. ff.de acquirend. pof- 
fcflio. prout fupra dcciaraui- 
mus. 

ARG VMENTVM. 

Primum extremum an tcftimo- 
nio unius probari pofsct iun- 
<5to iuramcnto fupplctorio in 
Sakiianointerdi&o. 

sr MMisfRrr m. 

t TcsttS vmcMSytM fufficiat in ptf 
Jejfortt. 

2 TeJhsvntcusinpoJfeJJoritnofuf 
ficit. 

$ TeUis vnicus cn iuramentt (up~ 
pUtorio fuffcit in pojfejft- 
rio. 

4 luramentum fupp/etorium dcfir 

tur ctiam in caufis magnt mo 
menti t vbijemipUna prebatto 
aUe/uaUter txccditur. 

5 PrtbatitpUnarettuiriturinpof 

feftritpUnarit . 
<f Teslts quaUtas^utdftt tmni cx 
ctptitne maitr , eji prebanda, 
vbieUdcueniendum adiura 
mentumjuppUttrium, altas 
tdefrtur. 




' $iuftioXXX. 4 , 
QVAESTIO. XXX. 

Vaefucrunt opinto 
nesinpropoftta<j- 
i ftione, penitusdt- 
" ucrfa», acintcrfe 
pugnantcs,quarum akcrafuir, 
1 fufficerctquidcm unicum te- 
Acm in materia pofsefsoria', 
ca ratibne, q<f dc modico aga- 

turpr*iudicto,&:defaciIircpa 
rartpoflit in petkorio iudicio, 
cutfucceJitakerade iure vera 
conclufio, quodvbi agiturde 
Jeui praeiudicio uon requiritur 
plcna probatio, quas alias, vbi 
dccaufagrauiageretur, cfset 
neccfsaria Bart. in L fiquis a li- 
bcris,§.fi quis cx his,flf.dc liber. 
agnofccn.2.fuit negatiua, noa 
ctiam fufficere unicum tcftem, 
coquodcaufa pofscfsoriadici- 
tur prariudicialis, &magnip- 
iudicij,dum agitur dccapcrde 
d..,cummaximumfit commo- 
dum pofsidcndi,ad §. commo- 
dum inft.de interdi&.&in qua 
nonmihiplacetingredi, cura 
habcmus (blcmnes Do&ores, 
etiam Modernos,qui eam ple- 
ne tra&auerunt, qu.iis cft Mc- 
noch.dc recup.po.sefs. remed. 
1 j.num.ifoS. & nouifsimc pc- 
rittfsimus Cont.ad L unic. C. 
fi de niomcnt. pofscfs. in 1, 
rat.dccidendi,vbt fub nume. 7. 
cxaminar qua-ftion. perplurcs 
N colum- 
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columnas, referenshincinde 
rariones, & authoritates , cnm 
multis exornationibus, ad (jue 
fufficiatpro veritace remifiisc, 
hoctame unumannotafse fuf- 
ficiatinh3C materia,quod Ro- 
taRomana amplexa elt part€ 

2 negatiuam, t non fufficerc uni 
cura teftcm in pofscfsorio,utm 
dccif.8 6 1 .p. 3.num. i . & ob id 
in iudicando non auderem re* 
cederc ab ifta opinione pro- 
pterauthoritatem illius facrae 
Rota», & hancpartcmmagis 
communem , & ucram dicit 
Stef. Grar.dccifio. ip2.n.ulc 

Sed quicquid fitde veritatc 
illius opinionis, fi fequamur 
pactcm negatiuam, ego nihilo 
minusexiftimarem, iuramcn- 
tum fuppletorium fufficcrccu 

3 unico f teficpro ucnficatione 
primi cxtremi in Saluiano re- 
qiiifiti,quia fiueteneamus opi- 
iiionem Bart.& fequaciu , cau- 
fam pofsefsonaefseparui mo- 
menti,eritIocusiurameto fup 
plccorio, quod & in caufispofc 
fefsoriis defcrri oiTe non ambi- 
gic Barto.in I.admoncndi,fT.dc 
iur.tur.num.55.ub1 Iaf.n. 273. 
in 2.Icdt.Ofafc.decif. Pedem. 
£<?.num. 30. quo lociidctiam 
proccdere dicit in pofscfsorio 
rci magnar,^ Benit. dccif.62. . 
ubifup.num. 1 o.attcft acur,hac 
cfsecommunem opinion€ cx 



ofnterdiSlo >' 

diftis Aiex.conf.? 1 .col. 1 .uol. 
5.cumaliispereum citatis,6c 
nouifsimcMancin. deiurame'- 
to par.2.art.tf.num. 3. fiuctc- 
ncamus opinioncm eoru , qui 
dicunt,caufam pofsefsorij,cfsc 
maximipraeiudicii que uerior 
uideturpcrea,qu^fcnbitidem 
Contard. in dic. I. unica in ra- 
tione 1. dubitandi fubnum. 2. 
in fin.ucrfic.ult. opinio , quip- 
peerit concludendum, quod 
I, iuramentum t fuppletorium 
deferacureciam in caufis ma- 
gnis,quado probatio fadta pcr 
umcumteftem aliqualiter cx- 
cedit, femiplcnam probatio- 
nem & eft adminiculata ex co- 
ic&uris, & prcfumptionibus, 
& is,cui drtcrtur fit honefta? ui 
te, fecundum opinionem plu- 
rics in Rota Canonizncam, ut 
in illa Rom. Dohanf Salis cora 
IHuftriisimoSeraphino Lunae 
5. Martii / 582. in manufcrip. 
& in ha Romana domus cora 
Illuitrifsimo Maticain impref- 
fismterconfiua criminalia cc- 
lcbcrrimi Doc^oris a?catis no- 
1: e Dom.Farinaciiin ord.nc 
47.num.uk. quam conclufio- 
ncm cum multis authoritati- 
buscomprobat Manc.in tracl. 
dciuram.in d.p.2. art. 6. num. 
12. &eftdementeD. Ofafc. 
decif.c1c.99.fubd. n. 3o.infin« 
quodmaximediccndum puta 

rcm 
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re, quia II aaucrtantur wocio- 
resdccaretra&antes, propric 
loquuntur in pofleflbrio plc- 
y nario , t & m poflcfibrio rcin- 
tcgrand* , in quo dcbet planc 
probari primum extremum, 
vt pcr Rot.Rom. in nouiflT. dc- 
cif. i5j.p.2.nu.i.&Plot.de 
inlir.iurando,$.3. num.44. & 
4j.&AfiUc.dccif.3^4.nu.y.& 
tamcn in co cafu admittunt 
etiam vnicum tcftem cum ad- 
miniculis,&iurameto fupplc- 
torio,vt pcr Ofafc.citatu,mul- 
tomagisdiccndumeft in vtili 
Saluiano interdi&o , quod cft 
nudum,& momentancurn , in 
quo non tra&atur dc poflcffio 
ne fucceffiua, & effeduali , fed 
'donec,&quoufq; creditorfuc 
rit famfa&us dc fruclibus rci 
petita? . Bart.in 1. 1 .in fin. ff. de 
Salu. interd. Menoch. de adi- 
pi f. p ofld f. rcm ed . 3 .nu. 6&u m 
aliisibi relatis. 

Confulercm tamen in pra- 
xi , vtqualitas teftisrllius pro- 
baretur,hoc cft, illum efle om 
6 ni exceptione maiorcm , r ac 
bona?fama?,&condirionis ,& 
timorata: confcientia? , & ab 
omnibuspro tali rcputatum, 
& exiftimatum , vt pcr Benit. 
in d.decif. 62. nu. 14. cum fcq. 
qucm fcquitur,& commcndat 
Contard.ind.l. vnica,in loco 
cit ato, n u m . 3, & dc communi 



.^ud/lioXXX. so 

attcftatur Barnab.Corn.decif. 
Luccn. 6$. tuim. 13. vbidicit 
hon poflc dcferri taleiuramc- 
tum in fuppiemerudi, quotics 
in fpecie non cft articulatutn 
talem cife omni cxceptione 
maiorcm ,qui a & fi quifque bo 
nus pra?fumaturfecundu prar- 
fumptionem natura- , non ta- 
men praefumitur omni exccr 
ptioncmaior,vt aducrtit Bc- 
nit.d.decif. 6 2 .nura. 1 6. quaeii- l 
betenim minima caufarepcl- 
lit tcftem ad iftum effe&um,vt 
non fit locus' iuramento prxfa 
to,vt pcr Cornaz. vbi fupra 
num.i7. 

Qui vero conrrarium tenct 
vnicum fufficcrc teftem incau 
fa pofleflbrij>dc quo Bar.in I.r. 
C. quorum bonorum , & inl. 
2. cir.fi. C.vbi in rem acl.vcl lo 
quuntur coutra comuncs tra- 
ditiones, de quibus fupra fatif- 
quc fufficientcroftcnfum eity 
vcl loquuntur m pofleflbrio 
fummariiifimo,quodextraor- 
dinarium appellant, in quo pa 
ru m gi gnitu r prci u di ci u m par 
ti tanquam altenus ludicij pra* 
paratorium $ vt declarat-Me- 
noch.ind.Remcd.15. n; 4I3. 1 
cx quibus itatcncndum arbi- 
tror. . •( 

» 

* . • • •■! 

4. . . • - . ' «■ 
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ARGVMENTVM. 

Primum extremum, an probc 
tur in Saluiano intcrdi- 
clo pcr tcftcs > & 
aclusfingu- 
lares. 

SVMMAKIV M+ 

1 Pofiefsi» proBatur veri , vel fi' 

ile. 

2 Fnmnm extremum in Saluian* 

probatur per teltes fingHla- 
res. 

J fojftfa 6 probatur perteltesfi»- 
gtlares in acltbus fuccejstuis 
&frequentthus^ 

QVAESTIO XX.XL 

Cfftilio pluribu* 
roodis in inre no~ 
ilro jpbatur,quos 
fcictroncscuniu- 
lar, & rttcrt Mcnoch. de retin.. 
poiT.rcmcd. 3. nu.575r.&not.» 
\w 1. 2. C.dcacqu.polT. & io 1~ 
quod mco • t: . co t»v& in aius. 
pluribuslocis, adduos taraer» 
rcducuntirr>vcretnquam t auc 
fi&c. Verc,per avkisdircde 
infcrcntcs ad po&lTiouera , vt 
colligcrc fru&us/eminarcjara 
rc,pcnfionesrccipere, & alia G. 
milia facere, quae couiucucrt 




faccre vcri domini rcrum fua- 
rum 5 probat tcx.in L Titia, C 
defolut. Alex.inl.quamuis,§, 
1 .ff. de acq. poiT Marfin Rub. 
dc probat.num. 2 5 7. glof.it> L 
3. C.fin.rcg. vbi Bald. &r glof. 
& Bart.inl.2. Cacq.pofl. Be- 
t1it.dccif.70. num. x x. & fi&ev 
per claufulam coftituti, vt n o t. 
tn l.quod mco , vbi glof. ff. dc 
acq. poiT. per t radn loncm in- 
ftrumenti,l.i.C.dc donat.per 
rcfcruat ioncm vfusfruclus , I. 
t]uifquis,C.dc donar.cum atns 
copiosc addu&is pcr doctiftt- 
mum virum D*Batz. dccil.Bo 
non.49.m1. 2-f.pcr impofitio- 

ncm figilb , pcrinueftsturam» 
Abb jn c.2 . dc confucr. pcr c)a 
uium tradiuonem* l.Clauibus 
xT.dc conti ah. cm p.gloL in 1. 1 . 
tT.de acq.pol.6V pcr alios a c t u s 
ftrmlcs , prout pcr iftos duos 
praxipuc modos probari pof> 
icmoDcm attcftati lunt Abb» 
in c.cx rttcris,dc confucti, nw. 
10. & A*ct. iti §. pcr traditicv 
nem,num.2.iivn\dcrcrum dx- 
uii. 

Vcrum dubirare quadoque 
iok mus , fi poiTeiTio probatur 
perteftcs^quotum altcr dicit 
vidifsc ararc,altcr vidifsc dc t a- 
li anno fcminare, altcr vcrd 
colrigerc fruclus,& ficappa- 
rcnt 1 n iuis di clis fingula rcs, & 
ccue, \bi tcflcsin tcporcfunt 

coa- 
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con^eftes, dc quo ncccfsario il 
ia probatio ficri oportct , qua- 
uisdeponanc dc aflibus fcpa- 
2 ratis,&fingularibustuihilomi 
nus pofscflto probata, ccfetur 
ca propccr fi ceftcs cunclude- 
rcnc in baluiano , dc pofsdfio- 
nc debicoris, dc tcmporc con- 
tactus,vcl poft, quamuis vnus 
dcponcrctdc vno adu pofscf- 
forio,a!tcr dc alio,& fic dc fin- 
euiis, vtiquecenfcretur proba 
tum primumcxcremu pcrca, 
qua? dicic Arct.c0nf.4z. nu.3. 
vcrf.2.principaliccr,qucm ap- 

Srobauit Roc.Rom.iu illa Ho- 
icn. litoris maris , coram Kc- 
ucrcndifs. P. D. deRubcis,dic 
i2.N >uembris 1574. * n * m * 
preifis diucrf.num. 1 .par. 1 . & 
tenct Bcmc.decif. Bononicuf. 
6 2 .num . 2 . vbi dcclarar, id pro 
cedcre,ti ccftes deponunc de 
acnbus immediate,& fui natu- 
ra po&efsoriis/ccus vcro,fi no 
dcponunt dcactibus immedia 
teinfcrcnnbusadpotfciTione '» 
fcd prxlumptiuc, vt puta,quia 
dcponunt,rcfpondilsc dc mcr- 
ccdc Titio,quia immcdiatc nd 
deponunt de atfu polsclsorio, 
fcd rcmoto, licct pra (umptiue 
rcfultctprobatiopof5cfsionis, 
quocafu fccundum cumpof- 
lcffio mnc pertcftcsfingularcs 
non dicercturfufliacntcrpro 
Lau^uribipci cuoi^cuj.d 



Quaftio XXXI. st 

pofscfsio probetur per tcftcs 
iingulares, ica fuic cencu in una 
Iheatinaccnfusanni 1551.« 
pcr VcralLdec if. 343. p. 2.& 
ratiouidcturefse,quiaecfi tc- 
ftes fingulares regulariter npn 
probcnr,l.iufiuradi. C. dc teft. 
cum ttulganbus ; camcn ubi ce 
dunc ad unum fincm, & dcpo- 
nunc non de a&u momenta- 
3 nco,fcd dc a&u t fuccefliuo, & 
pcrmanentc, nondicunturfin 
gulares fingul»ritatc obftatiua 
lcd potius, fingulantatc admi- 
niculatiua, qua: in teftibustole 
ratur,nec facit uiciarc corum 
ditta, utperOfafc. dccif. Pc- 
dem.pp.num.35.& perHicro 
nymum de Laurcnciis, decif. 
Aucnion.i i.num.y.&Ofafc. 
fub num.24.incitatadccif.p9. 
qucm fcqtiuti funt Domtnt dc 
Rora>tn illaVrbcuctanatcrra- 
rum", uc pcr Ca?f. dc Graf. dc 
tcft. decif. 9. num. le.ifiarnq; 
efse communem opinionem , 
quod pofseffio probatur pcr 
ttftcs fingulares, fi in reddit;o- 
ne caufc unus deponat dc uno 
ac*u , alius de aho , quia dep« - 
nunt dea&uum frcqucntia, & 
fic dc eo,ad quod pnncipal n r 
inducuntur ad difilrcntia pro- 
batioms, qua? fit fupcr iaclo 
p irticulari, & fingulari momc 
tanco , vt per glol. in 1. ob car- 
men,$.fiu.rf.dc teftibus, & per 
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V . De njtiU Saluiano IntirdiSh . 

laf.tn I.admonehdi,fF.dciur. Je, reUuatnr ab oneri frr 
iur. n. 2 5 6. cum aliis pcr Ofafc. bandi . 
citatis,ubi fupTa,& nu. 2 6. refc 6 Veritas femper in iudicio eftdi- 
rencc ex di&is Guidi Papa», de ccnda . 
cif. 5 44. plu res caufas fuifle ter 7 Domininm aliud eft^alia eft pof 
minatasincamera magui con 
fiIij,non obftante tali fingula- 
ritate reftium oppofita j & eft 
fatis vulgare diclum > quod in 
aclibus lucccfliuis non atten- 
ditur fingularitas tcftium, ut 
cleganter cxplicat Barziusde- 
c1f.Bononicn.73.nu.33. 



fcjsso. 
QVAEST. XXXII. 




ARG VMENTVM. 

• 

Primum cxtremum , an poflit 
probari pcr conk flioncm 
Rei conuenti , ha- 
bentis Autho 
. rcm. 

SVCMMARlVtM. I 



» » ■ ■ 

/ Mmptor nonhabct regrefiumde 
. euicJione fi perpropriam cuU 
pamcadata pojjcjsionercs, 

2 Pofitioniqttis nonteneturrejpon 

dere vbifatendo , vel negan- 
dofibiprtiudtcat. 

3 Pofitiomconcerncnti dominium 

emptor refionderenon tene- 
• tur. 

4 Confefsio emptoris ejuando cfi 
• vertJtmiUs prtesudicat cui- 

cunque . 

5 Prafumptionem qui habet pr* 



/a?roetiam,anpri 
mum cxtrcmum 
Jl poflit probari me 
dianrc confcfiio- 
ne Rci conueti per pofitioncs, 
fi Reus ailegat habere Autho- 
rcm, quam quxftionem rcpc- 
rio fuifse djfcufcam in Senatu 
Mantuano, &in eampartem 
itum fuifsepci dominos,quod 
non tcneatur rcfpodcrc Reus 
huic pofitioni : lta referctc Sur 
do decii. 2 2 . motos 

Primo,quia emptorfnon 
habct regreisum dc eui&ione, 
fi perpropriam culpam cadat. 
a pofseflk>nerei,I.fi mancipiu, 
ff.dc cuid. I.fi cotrouerfia, vbi 
glof. & lbi Bal. C.eod. cum re- 
liquis concordantibus, at con- 
fitcndo praeftatoccafionecui- 
ftioni, merito ncamittatre- 
grcftiim non dcbct cogi ad re- 
Jpondcndum . 

Secundo non tenetur quis 
rcfpondcrc pofitioni pcr qua 
2 incidit in captionem t iiue ne- 
gctjfiueconfiteatur, l.&quia, 

$.in- 
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$.imcrdum,vbi glof.ff.dc intet 
rog.a&.glof. in 1. quiiurafl*c,$. 
fi pater,ti.dc iur. iuran. cu aliis 
adductis pcr Surd.in d.decif.n. 
3«atqui Reus refpondendo fi 
negat,incidit in pcriunu,quod 
valdc abhorrcndum eft,<5.q.i. 
c.infames , c. & fi Chriftus, dc 
iur.iur. fi vcro ratcatur, incidit 
in damnum, eo quod pcrdit rc 
gre(fura,l.quod fi nolit, §.ma- 
cipium,in vcrb. adhibucrit , ft. 
dc *dilit.edic.Gramat.c6f.2 2. 
interciuil. num.5. cum fimili- 
bus, igitur. 

Tetrio, inclinarunt DD. in 
hanc fentcntiam pcr doctrina 
Bart.in l.atqui natur j,§.li cum 
meabfente, nu.^.ff.Jenegot. 
geft. quo loci dicit , <] ucd cm- 
ptor non tcnetur rcipondcre 
3 politionibus tconccrncntibus 
dominium vcnditoris , ctiam 
quod fciat,quia lioc modo ilbi 
pmudicarctj itapari ratione 
quaudo Rcus interrogatur dc 
poflcifione ipfiufmet vcndito- 
ris cum non poflit aifignari vr- 
gensratiodiucrfitatis interdo 
minium, & poflclfione quoad 
iftumeffe&um, cum aius late 
adduftispcrSurd. indi^adc- 
cif.22. 

Mihi tamcn fempcr vifafuit 
durailla decifio,& contrarium 
quandoqjvcrius arbitratus su, 
& moucbar argucndo afuffi- 



J%u*FlioXXXlL ,2 

cienti partium cnumerationr, 
quod in iure validum eft, I. pa- 
trefuriofo,vbi Barr.Bal.&alij, 
ff.dc his , qui funt fui,vclalicni 
iur.c.cum dilcclus,dc iur.patr. 
fic induccndo . Aut Reus con- 
uentus ncgat pofitionem , vel 
ignorareproponit,quia ficfc 
haberc veritate opinatur . Aut 
cofitetur , co quod vcre res ita 
fc fe habet% Primo cafu qua> 
ftio non habet dubium; fed dc 
plano procedir, &emptorha* 
bct fuum regreflum, cum nul- 
la culpa poflit ei imputari, qua 
r c caufam pr$ftiterit cui&ioni, 
&cefiantper conicquensom 
nes rationes ex aductfo ponde 
ratae Secundo cafu ego dico, 
aut illud,quod fatetur eft vcru, 
aut non eft veru m, fi veru non 
eft , tunc onus probandi , rem 
alitcr ic habcre , transfcrtur in 
Authorem,quia confeifio em- 
4 ptoris habet annexam tpra?- 
iumptionem,& vcrifimilit udt- 
n c m ; non cni m quis praefumi- 
tur vclle fuum laclare , vt ind£ 
ab aho rccupcret argumcnto , 
l.cum dc indebito , rf. de pro- 
bat. & melius eft,caufam inta- 
clam fcruare , qua poft vulnus 
remcdium qua?rere,l.fin.C.ex 
quibus caufis in integr.reftk.l. 
i.C.quando liceat vnicuiq. fi- 
ne iud. igitivr talis pra?furnptio 
transfertonusprobandiin eu, 
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qui vult contrarium aticuera- 
rcjiiam quihabct prarfumprio 
5 ncm t pro fe,dicitur habcrc fua 
intcntionemfuniiatamin tan- 
tum,vtrelcuetur ab onercpro 
bandi,l.Lucius,rT.decondit. & 
demonft . vbi liart. Surd. dccif. 
23r.num. 24. £25. & Rot. 
Roman. dccif. diucrf. in 110- 
uifs. ^^.par. 3-num . 3 ccflat 
a!ia ratio pcrpcnfa in dic.dccif. 
Surd.fub nu.a.hoc cft, empto- 
Fcm in huiufmodi cafu tcneri 
doccrc dc iurc cuincentis, quia 
cx prardidis conftar,non ar&a 
ri ad talcm probationcm, & il- 
Iaprob. tiocunc neccftaria re- 
pucacur , quoties cmptor omi- 
iicdcnunciacionem,in quib.ter 
minisloquuntur Doctores cita 
ti pcrSurd.in dic.Ioco,qua?ftio 
pcnitusfcparataacafu noftro, 
icadicimus, confcfsionem dc- 
bitoris , quando cft venfimilis, 
officcrccuicuq. 3.donecc6rtct 
dc cotrario,!. iiqsdcccptionc, 
§.pcn.C.dc donac. Surd. decifl 
5 5.num.3.&dccif.io5.nu. 2. 
Kot.Rom.in nouifs.dccif.375. 
r.um.2.par. 1. vndcdonccali- 
rcr conftet ftandum cft illi co- 
fcilioni,fi vcro Author proba- 
bictunctcmporis alium fuiflc 
in poflTeffione & ilc doccnd- re 
alirer fc haberc,iuxta ccrminos 
l.cu falia,C.dciur.& fac.ignor. 
cumibinot.tuncpcr rationcs 



no TnterdiEh 

fupra addu&as, iudcx poteft 
fuaderiaddencgandum regrcf 
fumcuicTionisemptori, tam- 
quam in culpa exiftcnti, & fibt 
ipfi cntimputandum^quarcco 
tra vcritatcm aufus fucrit fate- 
ri id, quod verum non crat,pcr 
iura fuperius addu&a argu- 
mento not.in J.fin J*.dc rci veti 
dit. 

Si vero iilud,quod in pofitio 
mbus aifcucrauic, habecimagi- 
ncm veritatis, tunc Author no 
potcft,ncc dcbct conqucri,qua 
rcemptor veritatcm propala- 
uit,quia vericas lcmpcr, & qua 
docunque cft ditendac.verica- 
temdiitinc3.i.l.cos,C.dctcfti 
bus ncc cx eo , quod vcritatem 
dixitjdencganduscft circgref- 
fus,hocenim iurenon cauecur 
argumcnto,l.pra?cipimus, C. 
dcappclLir.mil. niuinhxrea- 
muscommuni proucrbio, qcT 
vcritasodium parit, & malos 
quandoquc operatureffc&us. 
tx quibusccflfare vidcnturra- 
tioncs cx aducrfo confidcra- 
ta?. 

Ncc do&rina Bart.in dic. §. 
ftcum mcabfence.videturpof- 
fc applicari,qua» cum loquatur 
in dominio Tdiucrfificat qua?- 
ftioncm,cum nos vcrfcmurcx 
rra illos tcrminos,fcd in poffcf- 
iionc quar potius 111 faclo confi 
ftic,& qua: facile vidcri , ac fciri 

potclt 
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potcA a quoriHiquc not.in 1. 1. 
ff.dc acquir.polf. nonficindo- 
minio > quod& infaao, &in 
iurcconfiftere poteft, ncc ab 
ommbusfciri, & videri , vt nos 
docetexpericntia, quandoquc 
.n.re pofl&dcmus quf no eft no 
ftra, vndc ex diucrfis non infcr 
turI.Pjpinianusexuli,rf.demt 
hor. Hxc tamen di&a funt per 
modr.m dtfcurfus/utfkit tamc 
pro rcfpo^flonead do&rinam 
ltart.in d,§.cum meabfcptc,in 
quafrgnantcrftat pondusdcci 
fionis Surdi , eam loqui in do- 
minio , quod nihil habet com- 
mu nc cu pnl& fllonc , per not. 
in l.naturalitcr,§.nihil commu 
.ir,Oc acq.po.lef. 

ARGVMENTVM. 

i i , 

InSa!uianointcrdi&o quiscb- 
tincredcbcat. 

SVMMARIV M. 

1 Im Sdluiano interdic7o is obti- 

net t tfki probat e xtrema. 

2 In Remedijs poffejfirijs is vin- 

cit , qui proLv debita requi - 

» fita . . :. . . 

3 Probans extrema in rem+Jio in 

tentato obttnet/t non rtpella 
tttr aliqua legittma exceptto- 

ne. . • . i 

.... 




v,:.v:j^*^» xxxm. ,, 

.t '*tiii: c ■./...*•• • 
. QVAEST. XXXIII. 

Vapro pofticmo 
coplcmento huius 
prima*partis,quis 
debcatobtinercin 
Saluiano interd :toj in quo rc 
folutiuc dicatis, quod is obtinc 
rc debct,qui probat exrrem* 
neccffaria, ncmpcpoiTcflfionc 
dcbkoris detempdretcontra 
(9us,veipoft, & podeflionem 
Rci conucnti deicmporc Ltis 
motx, Rol.a Val.conf. 1 4. nut. 
r 3.I1D. 1 . & Ncguf. dc pignor. 
par.8.mcmb.7.mi.i3.& Puc 
decif 207. lib. 1 . dc quibus di- 
ximusin qua?ftiombuspr£CC~ 
dcntibusj & vltra prcdi&a do- 
cct dc hy potheca , vt di&d fuft 
in iliaRomana Saiuiani intec- 
die*ti, vencris 1 1 .Ianuarij \6oj. 
cor a R. P. D. Dccauo , dc qua 
snfra,& fuitin Rot.fepcre.olti 
tum, &Hondcd.Iatcconf. 17. 
nu.9. lib.2. itaparirationevi- 
dcmus in aliis remediis poflef- 
foriis, f vt in pofscfsorio rcintc 
grandae, inquo is obtipcr, qui 
docctdc autiquiori pofselfio- 
ne, &denouaconucnti, Abb. 
m c.ad fcdcm dc rcftit. fpoliat. 
nu.28.S0cin.in i.rcm qua? no- 
bis,ff.dc3cq.pofs.num. 1 tf.Af- 
fli&.dccif. 327. M.Ant. Amac 
dcciA Marchia? 40. nu. 14. Be>r 
O nit. 
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nit.decif. Bonoru 10. num. i. 
Rot.Rom.innouiik. dVcif.8o. 
par.2. nu. 8. & nouiffimeBar- 
•ab.Cornaz. dc c.Luccn.ioo. 
nu.2. &decif. io^.nu.j.cutn 
alus plunbus, ita diciniusjn 
p > is t 1 sorio rctineiutae , in quo 
fcgularycr loqaendo *s obtt- 
nct,qufdocct icpofscdifseteV 
porc turbationis , feu iir.s mof 
tc, & tcmporc litis conttfrarar 
Kot. Rom. in 1ra19ft.dfcii.-2/» 
par. i .nu. 2 r.& dccif.4. par. 2. 
num.2.& doci.8o.par.2.nu.7, 
f»c etiam omnes concUidunt 
in rcmcdio,l.fm.C.decdic.di- 
414 ;V:'r. toll. cutu 1 m mit t cdu m 
cfsc in pofscffionrm bonoru 
dcf u n cli ,q u i exhibct rcft am cn 
tum non abolit u m,nec canccJ 
Jatum, & probat tcftatorcni 
•pofscdifse bona illa tcmpoxc 
mort is fua? , ibi mrtcatur quidc 
in polsdMoncm carum rcrura 
quc rcftaroris mortis tcmporc 
iucrunr,vr lbipcriiarr. nu.2 1. 
•Caftr.nu.6. & plcucMcnoch. 
fuper d. rcmcd. num.3^3. ncc 
710 ny& Rcum conuenrum pof 
fidcrc Papicn. in form.libcll. 
vbi agirur dc pct. bjerediia— 
*cm ex reftamemo, in vcrbo 
pofiidcbat, Ctc dicimus in re- 
•med. quorum bonorum,& m 
*cmcd. l.fin.C. <kacou.pofs. 
Jk in aliis rtmcdijs lanus pcr 
!>©ctor. cumulaus, & prgci- 
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pue pcr Mertock m quibus » 
v^orcwftk,^H>tobatce<|ut 
iita* &: gcucralittr Aflor ,qui 
iuam ptolMuit wwntioncm* 
«dobet o btincre,L«cgantes, C. 
*Ie adU& ©blig.l.fin ,Cde c*cn 
c u t . r ei ui d . Baot.in 1 . adraon oa 
tii, ft~.de iur.iur. nu.j o. & Rot. 
dcnucn. decifoS.nti.i.&a. 
tjuodqtiidcm uwrumcfto nifi 
3 t A a o r rc p cllar ur a li cj ua lcgw 
<j m a cx cept io nc,dc qii i b u s, Sc 
nna quaquc carum pa rti c u 1 a- 
rircr in i c q u c n n pat te diJcuticv 
nuis . 

I cno r u cro decif.talis cft uc 
fcquicur,uidclicct: j » r 

ROMAN.A SALVIANI 
Imcrdicii. 

Vcneris Die 1 1 . Ianuarij, 
ktfoa. 

Coram R.P.D. Dccano . 

Fuit rcfolutum, efsclocum 
itgidia wx in c a i u , dc quo agi- 
tur . Nam pnmo probantur 
extrema Saluiam,nempcvpof- 
feilio ilioru/n de 5endis ex io- 
ftrumcnto ucnditionis,in quo 
adeft c lau lula c oft it ur i, cx qtia 
probatur pofscisio conftituCrt 
tis, Ang.in 1 .qua-dam mulic r , 
nu.2.derci ucnd. Tiraqucl- de 
conftit.p.3.1iroit. i.nu.2o.Sc- 

cun- 
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per litis fubftcrttationem . Vc- 

ral.deciC ?<fc, par, % . Ofar dc 
Grafs.dccif.^dc rcfht. fpoliat. 
De iuftitia fcnttdlia* conftac, 
curainGregedjecurhfpothe- 
ca , uc tuic di clu rn in caufa Ro • 
man3 Pecudum,4.Maij J<?oo. 
coram R. P. D. meqMcllmo, 
& priusin cadem caufa,co ram 
bon.mcm.D,Gyptio,& hypo 
thccaconftatex inftriimentis, 
de quibus cofUcicin a&is y licet 
ornifsa fuerit rcgiftratio in co- 
fc&ione regiftri, fed tollirar dif 
ficulcas cx icnccntia gcadu ato- 
ria,lata inter creditores, & P a- 
rifium, conlenticntem gradua 
tioni, quocafu fcntcntia pro- 
bat, & pro caprxfumitur >In- 
noc. in c. bona? , il fecondo,dc 
decl. Alcxan.conf. i o i . L b . j . 
Put. dccif. ii^.Iib.^. 

Non obftat, quod prartcn- 
datur pro partc d.Parifij, fc ef- 
fc antcriorem aliis crcditori- 
busobpecuniastraditas Scho 



Quffiuxxxin. ,4 

Iis,ex quibus fuit facla rccolle. 
Aiofruauumcxartcagricul- 
tura» jxjuacrccollciftio ceflitiit 
vcilitatctn creditorumadL in- 
n tcrAirn,quj ptet. in pign. hafc 
. cju»ilkpccuru«fuQiaint folii,,. 
tc pro prctio animalium, & itt 
rfcbit* raoortccmpcionis, 8c 
idco ex illis non potuit qujcri 
liypotheca: narn id proccde- 
rct, fi fuilTcnt fimplieiter pro- 
priat Parifij ,q uod autcm fueric 
graduarus imer priores pro 
ifto crcdito, fuit faclum cum 
Jucconditione,quod tenerc- 
tur oftcndcrc antc cxccutionc 
pccuniasfuifscde propriis, no 
autem de pertincntibus ad il- 
los de Scholis, 

Ncc o bftat qu6d obtinue- 
rit mandatum,quia non fuit iu 
ftificatum,& adhuc pcdct cau- 
fa appcllacionis, coram R. P. 
D. meo PamphiLo . 

E t ex hic conclufum fuit I o- 
cum. dlc Acgidianx . 
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DE VTILI SALVIANO 

INTERDICTO 

AVTHORE B ARTHOLOMAEO SC.APVCCINO 

Patriti* TUuennatenft l V 7>. 

i , »• « ■ 

LiberSecundus* 



ARG VMENTVM. 



r 



Ex>cfptio qualis admittatur, & 
qualis nun admittatur in Sal 

uianointcrdido. 6 

SVMMAKIV M, 

i Exceptio non admittitur in Sal- 
mano interdtclo , qute requi- 
ritattiorem indagtnem . 

a Exccptto non admittttHr in pof- 
fefforiO) qux conjisltt inft- 

ito. 

3 Exetptio UU dicitur reqnitire 

altiorem indaginem , qujt 'n.i 
per Iud/cem fiit Jkmclarbi- 
trata. 

4 Exceptto tjujt in iure conftjlit^ad 

mittttur tn ]foJfeJforio ? qttod 



declara it ibi. 
Exceptio qud conslat per infrit 

mentum^dtcitur clara^ & ad> 

mittenda. 
Exceptio itla ejl admittenda in 

Saluianoftctt clara quamms 

repttcatto Aclorts reqttirat di 

JpttattOKem . 

• •• . 

QVAEST. L 



? 7??P N hac prima «quat- 
llionc, in<}uafc > i£ 
rotavis huius matc 
riae confiftir, aliquf 
rcgulaefunt conftitucndx pro- 
habenda vcriratc omniurn itt- 
fradiccndqrurr . 

Prima crgo crit vcra,& #3- 
1 s concluf.o>a qua n^llus Do- 

dtox 
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cW diflentit,quod exceptio il- 
X lanon cft in f poflcflbrio ad- 
-nuttcnda, qu x requirit altiote 
-indaginem Barr. Caftr. & a! i j 
m Uidc ui, fT.de iudic.Dec. in 1. 
tin.C.de edic.diu. Adr.tol). n. 
43. Affli&.deci. i^.num.4. Ca 
pic. decif. 1 21 .n um. 2 8 .Mcno- 
ch.dcarbit.iud.lib. 2. caf. 1 2 . n. 
1. &in terminis Saluiani Rot. 
Rom.in nouiflirais dcci f. 4 3 . n. 
3».&dccif.icq.num.5;.par. i.& 
dccif.34.par. 2. nume. 2 3.cum 
alijs ibi citatis,fed cius cognitio 
refcruaturin pctitorio iudicio, 
vt dicitur in dic.dccif.34.num. 
pcn.inmie,& dccif^oy. nu.3. 
par.i. 

Srcundo conftituenda eft 
regulaquodilla cxceprio dici- 
lur rcquircrc altiorcn indagi- 
nem,& perconfequens, no ad 
2 mittenda, qua confiftit t in fa- 
&a, fndc ftciretopusdareca- 
pirula,teftcscxaminare,& fl- 
miliafaccrc, quar rcquiruntf2- 
tis Jongam dilationcm , & dt- 
fcuflioncm , ccrrc no ciiccrctur 
exceptio legirima ad rctardan- 
dum procciium in poflcflorio» 
McnocbJn d.caf. 1 2 .lib.2.11.4. 
ckquaeft.^.ljb.i.nu. i.Bocr. 
dccif. 2pS. num.7. Carol. dc 
Grair.dccxccpt. cxccpt.7. nu. 
lo.&pkncdcclarat ConraroV. 
ad f.unicam,C.dc mora(\pofs. 
Jiaut.i2.num.<?.&iQ.k no- 
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uiflimcRot. Rom. inimprefs. 
decif. jf 2o.pa.i.poft I5al. Frac. 
& Afthit.num.2.nifl cxtcfhb. 
cxaminatis,&cx inftrumcntis 
iam cxhibitis veritas rei patefa- 
cla cflet , quo C3fu , tunc ratio 
corum habenda eflet,Rot. Re. 
decif.<?/p.n.2.par.2. 

Teitioconftitucnda cftcon 
cluflo, quodcxceptio illadici- 
turrcquircrc altiorcm indagi- 
rrcm,qua: talis pcr iudiccm fuic 
3 arbitrataf inarbitrio cnim iu- 
dicis ftat , an cxceptio dicatuc 
rcquirerealtiorem indagincm 
vcl non,glo(T. inl. is aquoin 
princ.rT.vr in poff. Iegat. quam 
omnesfcquutur, vt per Garol. 
dc GrafT.in dic.exccpr.y.num. 
ult.vbidecommuni attcftatuc 
& bcne Rot.Rom.in fupra cita \ 
ta dccif. e 1 p.num. 2.& 3. pa. 1. 
cura aJijs cumulatis pcr Me^ 
noch.de arbir.iud.e;.f 9. libr.a* 
num. vlt. vbi rcfcrt opinioncs* 
qualc dicaturtcmpus inconri- * 
ncnti,vcl longum,bcuc vcrum 
cft, quod iftud arbitrium dt bct 
efleaiurercgulatum, non ex 
propriocapitc, vtquandoque 
aliquos arDitrari,vidi>adn)itte<; 
tcsomncs probationcs,fiucfa- 
ciant, fmc non faciant ad rcm. 
Clem.paftoralis, dc rciud. ca.« 
vcmcnsdeiur.iuran. Alex.con 
fiJ . 65 .tn princ.lib. 1 .& Hieron. 
ckLaurcrir.indecif. Aucnion. 

ij.n.c. 
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I 5 .num. ?.qu3 proptcr,cum fe 
mcl iudcx rcieccrit cxccptio- 
nem , ccnfetur vtiquc arbitra- 
tusiilam indagincm requirere 
Vtintcrminis Saluiani hiit di- 
dum in illa Amcrina domus 
decif. 5 7.num. 3 .par.2 .& eft vc 
raconclufio, quod vbifuit pro 
pofitaexceprio atquedifculTa, 
& ea non obitante,lata fuit se- 
tcntiaccnfctur pcr ludiccm re 
iecta,vndcnonpotcftob idite 
rum proponi , faltcm ad rctar- 
dandum erfcc.lum fentcntic Fe 
tyn.incap.cumIoannes,num. 
34.de fid.mftrum.Abb.confil. 
1 ^.niirn .4.U01. 1 .& Lanccllot, 
dc artent.par.a.c. 17. 

Quarta lit conclufio , quod 
illa cxccptio c contra admitte- 
4 dacft,qu#in iureconfiftitfea 
rationc quod ius cft certum, 5c 
clarum, &obid dicitur dcca 
iocontincnticonftarc Bald.iu 
l.ancfllar,C.de furt.Hinc idcm 
Bald.in l.cum proponas,C. dc 
rcb.crcdit. dicit quod extante 
ftatuto , quod intcr alfincs fiat 
compromifsum, non habctlo 
cu,vbi quaeftio cft iuris,in quc- 
ftionecnimiuris non fcruatur 
ordo Contard.in dic.I.unica li- 
mit.!2.num.id.& 17. Mcnoc. 
quxft. 5 3J1D. i.tmm .4.1ubdes, 
num» 5. cx mcntcaiiquorfi in- 
tatum iftud vcrumcfsc, utncc 
ctiam exceprio iuris dubij , ck 



perptexi dicaror rcquirerc irt- 
chginem , cV propterea nwt cf- 
fe rcferuandum ad rserita cauv 

fje,quosibi congcrit, fedquio 
quidtcneat prarfari Do&orcs, 
illud e! t v eru m, quod exceptiO 
iuri sdubij, & de iuris apt cibu s, 
eft rcie ru anda ad pctitorium , 
ex quo noo c&citarde eaincou 
rinenriconftare Capyc.dccif, 
io.num. i?.& 20.C0ntard.in 
dlimit.iz.num. 19. quolori 
rcfcrt ita fu 1 fse in Rot-pcr DDi 
refolutum i n vna Bo n o n i cf. de 
PoepoliscoratnReu.P. Dom. 
Orano in r em cd . 1 . | h n . C. de c* 
dic.diu. Adr.toll. & mVpa plu 
ribuscaufis, hanc opinionem 
(cquuta efi Rot. Rom. vt in illa 
Rom. Cafaliscoram Reueren* 
difs. Dom.Robufterio dcanna 
1 5 77,in impref.par. 1 .num.au 
auod vetum quippc intcihgen 
dum cft, nifi pro vna partc ad- 
fit communis opinio , tunc ,n. 
non diccrctur requircrc alt io- 
rem indaginem ,fed dc ea cfset 
habcnda ratio,vt in puclo Sal- 
uianiintcrd. fcnbit Put. dcofi. 
2 3 3.1ib.3.num.3.&4. &cum 
fcquutus eft Rot. Rom. in no- 
uifs.diucrf.dccif. 64 1 .num. 14. 
par. r.uidcatis tamcn dcclara- - 
tioneshiiiusregula* per Con- 
tard.in I.vnicalimit.?. nu. 58. 
& 5 9. ubi mchus , quam uidc- 
rira,habcus materiam lucuicor- 

tcr 
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Lth. Ih 

leccViciaratam. 

Quinta fitconcluuoqftflla 
occrpno dickur incontincna 
ptobata, 4^xcquireteiocUgi- 
nem & perconfcqucns, admit 
5 tcwda,uotiaturtexucntrcin- 
ftrumenti,inquo A&orfc/un 
dat, utpoft multosconcludit 
Garol.de Grafs. dcexcepr.ex- 
cqx.5. uum. 2. &di&umiuit 
inil!aTaurtn.bonorum.cotam 
liluicnis. Scraphmoin manu- 
fcrbpf . qu ac c vidcm us, .quod fi- 
hus ptedus dicitur lcgituuus 
contradi&or ad impediendum 
immiflioncm in remcdio, l.fln. 
C.dc cdic. diui Adrian. toll. ft 
cx lc&uratcftamcti potcft co- 
ftarc de prjeteritionc, & cft co- 
muaisoptniQ,ut refcrt Mcnoc. 
dc arbit.tud.libr.2 . caf. 1 a.n. 5. 

Diciturenimtunc iusrer- 
tum,& clarum.ubi adt lt init ru 
mencum, etiara quod pars nc» 
get,Rot. Rom. in relata deciii. 
rf4i.num.a4. par. 1 pcrin- 
firu/ncntum inducitur noto- 
rium,& facit probationcm pro 
batam Lapus. Allcgat. 24. cir- 
camecLLancclot. dcattem.p. 
% 1 .cap.^4.qua?ft. 1 . numcr. 8 6. 
Suttl.conf.2 14.numc.18.cum 
.aliiscopiose ailcgatts per Ca- 
<rol.de Grafs.ubiiupra cxcept. 
5 .nutrr. 1 j.et 14.« pcr Mcnoc. 
-de arbit.iud.caf. 17. infioeet 
iBcnit.dcciXB^non.77*nu. 16* 



fmftio l s* 

ec tn fpcci c Saluian i Ror.Rom. 
decif.57.nuf.p.2. diuerf. 

Quod^et uerum efr,(5 oifcra 
tur lcrrptura Jiquida, qua* non 
cxigatiprobationem extrinfo 
caio , ut dixtmusin 2. regula, 
puta.fi tcftes efscnt examinan- 
di , nam in hoc cafu cxcrprio 
cflctrcfcruadataqua cxccprio 
quxrequiritindagincm,itadc- 
clarat Contard.citatus in dicla 
linrut. 1 z .n u m . 9 . non cnim i s , 
quifeopponit, allcgans uelle 
incorxinemi probare,admrttc- 
dus cft , nec llli uenit fldcs pra?- 
ftauda,nili natura rci, & quali- 
tas caufae ficcxpoftulet,ctpa- 
tiatur, alias fcmper quifque di- 
ceret habccc probationes m 
promptu, etitaludiciuclude- 
rent Kot.Auenioadtcit. 104. 
num.ulr.uidcr. 

Scxta , & vltima flt conclu- 
fio,quod\bicxccptio rci cft - 
clara, & replicatio A&oriscft 
turbtda,&in cacadatindago , 
6 tuncnoncftferuandatad me 
rita ■> fed dc ea venit difcuticn- 
du m,cx quo indago non cadit 
fuper exccptione,fcd fupcr re- 
phcatione ipfiufmet a<5torisj 1 
jgitur cognfrio dcbct adhtbcri, 
vt m tcrminis Saluiani ficde- 
clarauit Rot. Rom. vbi fupra 
uW,j7.par.2.|poft Put.inal- 
lcgatadccif.233.qui,& ipfelo 
qu;tunn Saluianointerdiclo, . 
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De ttili SaluUno XnttritSn r 

qucd fanc mtclligendum eft » ceftio, qu* alustnndcbct tut 

iiifi quoque rcplicatio Adtoris mitti, 

clTct & ipfa clara, cVliquida, 6 Suftcnfio petitorij eft vtilis ad 

ncc expoftularetiudagincma tollcndas cxccptiones rcqvt- 

co cafu , rciicicnda cfsct excc- rcntcs altiorcm indaginem. 

ptiorei, vtfuitdidhim inRon / Stantejiatutd^rejeruanteomnes 



in cadcm caufa.dccif. 8 2 .par. 1 
diucrf. 

ARGVMENTVM. 

Exccptto qua? aliasnon vcnit 
admittcndain Saluiano m- 
, f crdtclo , (i tamen mit rcce- 
pra pcr Iudtcem,an de ea fit 
habenda ratio plene difcu- 
titur. 1 

••. . • . ' * 1 
£ VJM M A R t rUM.> 
•....." . :iv •} 

tf Exccptio, cjua non debebat ad* 
mttti^tamenft fuit admtjfa 
prodcfi 

2 Exceptto non numeratx pecuV 
3 nu,vbt non potcfi opponija, 
, men probata , ejr admtjfa rtr 

lcuat. 

3 Exceptio fimulationis prohibit t 

opponi , ea nihiUmtmts dcte- 
t7a i drprob,tta ) iuuat. 

4 Exceptio admijja cum cUnfitU > 

jaltto iurc tmperttnenttnm , 
- & non admtt tettd.tr um , fi 
fuit probatdtfttawitts tmpcr- 
ttnens relcudt contrarikm td 
mennum.j. 
j Cdnte/a, vt non admtttatur ex- 



cxceptiones tn finc Ittis ^fitf- 
ficit qnahbct contrddt&io y 
Tt tolUntur cxceptiones , re~ 
cfuircntcs dlttorcm indagi- 
ncm. 

Confiitutio MarchU , rcferudtts 
omnes cxceptioncs itt fincli- 
tis , non tamcn cenfetur refkr 
udre eds y qnx notortc fnnt im 

pcrtixcntcs . 

.QVAE.STIO II. " 

-w 4 

Varro fccundodc 
quotidiana qua;- 
ihonc, an cxce- 
ptio,qua?aliasn6 
crat admittcnda in Saiuiano 
intcrd &o,fi camenfuiradroif- 
Ci perludiccm,andeea fitha-> 
bcndaratio. Inquaduosca* 
ius diftinguendos cfsc,puto . 

Autcnim loquimurin pu- 
risterminis iuris comunis,aut 
in tcnninis ftatuti , referuantis 
c.NCcptioncs in finclitis, ad tol 
Jcndas ambages , & canilJatio- 
ncs. Pnmocafu, fi cxccptio 
hut propohta, &: pars paisa 
fuic iupcr ca prob3ri,& admit- 
ti capitula , & tcftcscxaminari 

iblquc 
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abfquc particulari proteftatio 
ne, & contradi&ione , feu alia 
referuatione , certe tahs exce- 

1 ptiof prodefse uidetur,& dc ea 
iudex rationem ponct in pro- 
lationc fententi* , atque fi lcgi 
timaforet ,ex quo in iudiciali- 
buspatientia habcturprocon 
fenkij.cum oftendimus, S.fin. 
ff.de fidciukcap. 2 .ubi glof.de 
accu f. lib. 6. Bart.in l.fi duo pa 
troni,$.idem Iulianus, utt.col. 
ff.dciur.iur.& eft opinio com- 
muniiTima , de qua teftatur 
Gabr. de reft. fpol. concluf. 1. 
x\\\.6 1.52.& ^.qui enim non 
opponitxeufcturrcnunciare, 
ut pci Capic.dcciiC 2 S.num.3. 
& <?.c\cmpIodicunt Do&o- 
res , quod qui iurauit non op- 
ponereexccptioncm non nu- 
merata? pecuniae, quamuis n 0 
fit audiendus,fi eam opponerc 

2 ttentat,utnot.omncs Do&o- 
rcs,in l.fi.C.dc non numcr. pe 
ctin.ubi Caftr.FeIin.incap.fi 
caur 1 o,n u . 4 6. de fid.inftr. Ca- 
pel.ToIof.dccif.373.& 37 5. & 
Mohed.dcc.2.& <$. deexcept. 
«mcn fi fuitadmifsus ad pro- 
bandum hanc negatiuam , & 
eam probauit,& detcdtum eft 
penurium,potcrit Iudex de ca 
confidcrationcm haberc pcr 
ea , quae dicit Alex. in 1. nemo 
poteft^coJ.^. uerf. quorum di- 
cta,rT.deleg. 1 . & ideconf. 8<?. 



J$u&fTio U. / f 

col.fin.hb.2.&tenuit Rot.Ro 
man.decif 82 1. num. 3. in fin. 
par.3. vbi cnim cxceptio Je fa 
6to iiiit admifla , tunc pariter 
permittitur poft periunum dc 
du&um allegarefuamturpitu 
dincm,quod a pnncipto mini- 
melicuerar,vt per Barz. decif. 
Bononicn.^7.num.7.&8.iti 

3 cjicimus pari rationc,quodt fi- 
mulatio non poteft opponi co 
tra inftrumentum iuratum. A- 
lex.inl. Seius Augcrius,nu.7. 
ff.adl.fal.Iaf.in l.cum ea,nu. 3. 
C.detranfad. AfHtc. decif.^o. 
n. 1 . vbi addcn. Rot. Aucnion. 
decif.^7.num.2. cum ahis plu- 
ribus,nihiIominus fifuerut acU 
miflae cxccptiones, & rcceptae 
probationes,iurans debet audi 
ri , non obftantc iuramento , 
Rot. Auenion.vbifupra, nu.2. 
Anch.Regten. in quasft.famil. 
qua?ft. 47. nu.7. ctiam contra 
Cameralem obhgationem, vc 
per Salic.in l.fin.C.de non n u- 
mer.pccun.in princ. & proba- 
tioncs fa<%,tunc impcdiunt vl 
teri>rem exccutioncm , vt per 
Galef.ad form.Cam. oblig. in 
4.par.num.2.quod in tantum 
videtur vcrum, vtnccetiafuf- 
ficiacclaufulailla admifliua/ai 

4 uoiurctimpertinentium,qug 
videtur appofita dc ft yIo,& ad 
claudendum os p tius , quam 
ad aliuni fineoi . -\rYli<5t. deciL 

P 33-nu. 
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33. num. 8. & ob id habenrur 
articuli,atquefi fimpliciter ad- 
mira* fuiflent, vtfuit dtftum in 
vnaRom.Officijdie 11. Apri- 
lis 1 5 6j. Coram R. P. D. Sar- 
mento , vt Audio, fimul cnim 
ifta compatiuntur,quod quis 
prohibeatur opponere aliqua 
cxceptionem,quam rame pro 
batam iudex cam fequi valcat, 
vtdeclarat Ylex.inl.nemopo 
rcfl , num. 1 7. dc lcg. 1 . & Pa- 
rif.conf.54.nu.91. vol.i.qua- 
propter 111 praxi daturcautcla 
j Aclori,vt t non permirtat fieri 
probarioncs fuper fimihbus ex 
ceptionibus,quinim a ftatim, 
vt vidcr, probationcs nondfe 
admittedas,proteftetur, fe nol 
le confentirc tali admilTioni, 
co quodintendit,vtft;pcrfolo 
poffclfono adhibeatur cogni- 
tio,& non ahtcr, & hoc in fpc- 
cie opponat,Gabr.conc!uf.ci- 
tata,nu.^5. Afrlic1:.Jdccif.ip3. 
vbidicit,quod A&ordcbetca- 
uerefibiipfi,neliscontcftetur 6 
fuper proprictatc, ncc minus 
patiatur,tcftes recipi fupcr hu- 
kifmodi exccptionc, & latius 
deduclum fuit in illaRomana 
dc Capizuchis, coram Reuc- 
rcndils.P.D.mco LancclI.Lu- 
na? 10. Aprihs 1 606. ruccnim 
proccifus contra proteftatio- 
ncm fa<5tus,uon valcrcr, vt pcr 
Bal.in l.ccrti condi£tio,§.quo- 



niam, in fine , ff.fi cert . pct. & 
per Fciin. incap. cum conrin- 
gat,coI.3.vcrf.adhfC,ff.deoff. 
dclcg.Verum necetiam procu 
ratores Curiaz Romanx , ac- 
quiefcunt fimplici proreftano 
ni,fcd appellant , vt atteftatur 
Galef.vbi{uprafcd.mihi8i.& 
82.in parua imprcflfionc.Gab. 
in d. 1 .cocluf de rcftit. lpoliat. 
num.65. & Contard.ad 1. vni- 
cam, C.fi de nioment. pofieff. 
Iimit.2. nu. 16. quolocidocct 
A*5torem , vt obfcruct dictam 
cautclam-fubnu. i^.cum fccj. 
non ignoro tamcn, quod Rot. 
Rom. feruat aliam praxim , vt 
tu antiq. detefti. decif. 2 5. vbi 
^icix. , quod teftes admittuntur 
fi,& in quantum, & ponuntur 
ad partes, & tuc fi iudex vider , 
dc liLs habendam cffe rationc, 
facit cos poncre in adris, fin mi 
nus , procedit ad vltcnora in 
polftiforio, ex quibuscogno- 
fcimus quantaefit vtilitatisfu- 
fpcndcrc petitorium t prout 
iufpendcdum cllc,animaduer- 
titRor.Rom. in terminisSal- 
uiani dccif. 44. num.5. par.i- 
vt toliantur exccptiones,requi 
rentcs altiorem indaginc, alias 
nulla fatfta fufpenfionc,necfor 
mali contradiclione, fi iudex 
ad vJceriora proccdat , & pars 
non appcllct , valet proceffus, 
& fibi dcbct impu tari , vt per 

Capic. 
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Capicmdf&adccif. 18. nu.9. 

Vbi vcrd fuiflTet fufpcnfum 
pctitoriu m,& indc admhTa fuif 
7 fct cxcepcio t vel capitula rcce 
pta cum claufula pra?feruati- 
u a,f a 1 u o iureimpertinentium, 
fufficcret quicquid in contra- 
rium di&um efi fupra cx didtis 
A rfl i cfc . & atiorum,quia totum 
oppoficum vcrius videtur, vt 
claufulailla prxferuatiua fuffi- 
ciat,nc Iudex, etiam fa&is pro 
bacinnibus, illas recipiat , tan- 
quam concerncntes petitoriu, 
& altiorcm ind jgincm rcqui- 
rcntes,vt bene pcr Jaf. in J.^fi 
duo Patroni, §. ldem IuIj a n us, 
num.32.cum fcq.rT.de iur.iur. 
ilfecondo, Anch. ind.q.47. 
num. n.iib. i. Gabricl. ind. 
concluf.i.dc reftic.fpol.nu. 68. 
Carol.de GraiT.in crad.de ex- 
cepc.in prarlud.num. 260. vbi 
iin fcq. num.dicit, tuncneceiTa 
riam non eiTe appellacionem 
pcr dodr.BaL& Fchn.ac alio- 
rum citatorum , &ica,duobus 
modislimicaridicit concluho- 
nem illam,qua? fc habet, quod 
probatio, qua? non dcbebat ad 
mitci,fi tame admifla fuii, pro- 
dert, ut non proccdat, ftantc 
contradiaione, feu admiflio- 
necumclaufula, ialuoiurc im 
percincntium , quam limita- 
tionem fcquuti funtj cti3m mo 



£>M*flit> ITL r$ 

derni Maccratcn fe s, uar.refol 
hb.2.rcfol.57.nu.37.& 38. , 
Secundo verdcafu , vbi Jo- 
quimur in termmis itacuci , re- 
feruanris omncs cxccpciones 
in £nc Utts, vt in ftacuco noftro 
Rauennar , & in terminis Co n- 
fhtutionis Marchia?,quam lcr- 
uamus in prouincia Roman- 
diola?, ccrte quaclibct cuntradi 
8 clio t fu fficc r ec, & admiilio, cu 
claulula, faluo iure impercinen 
tium , fatis opcrarctur , ut iu- 
dex non cenfeatur admittere 
cxccptionesconccrncntcs pc- 
titorium,uel dominium, uel 
alias deiure non admiffibiles , 
utdeclarando hanc Confticu- 
tionem affirmat Amat. decif. 
March. 1 5 . nutn. 2 2 . fubdcns , 
n. 2 3 . quod & fi fada? ftnt pro- 
bationes, tam ab Aclore , qui 
ab ipfo Rco fupcr mcricis,nihi- 
lominus iudcx poterit fuper 
folopoffefforio pronunciare, 
utibipercum. 

Vnumt3mcn nonoraitto, 
quod ecfi conftitutio rcferuct 
omncs cxccptiones in fincli- 
tis , non tamen ccnfctur rcfer- 
uare eas,quae notonemnt im- 
pertincies,quinimo,ubi fubcf- 
fet talis notorictas , Iudex pof- 
fet cxprcfse , vel tacicc rciiccre 
abfque aliqua admifltone, etia 
praflcruatiua ,Mcnocb. dear- 
Uc.iudi.caf.i67.ub.2.n.i7.5c 
P 2 &20. 



Digitized by Google 



i 1 



<T>e vtili Sduiano InterJiSU 



■ 

2o.Benit.derif. 2. Gramat.de- 
cii.45 .num,4.cum fcq. & dc- 
clarac Barz.decif.67.R0m.nu. 
2 1.& i2.vbicxprcfsedicir,qcr 
probationes , qux mamfefte 
funt impertincntcs, non debct 
admitti,ctiam cum claufulap- 
feruatiua,faluoiure impcrtine 
tium,fccundum glof. in c.cum 
contingat in vcrbo nihilomi- 
nus>dc offic. dclcg. etiam ftan- 
teftatuto, referuantc omnes 
exccptionesinfinc litis, vt ibi 
percum. 

ARG VMENTV M. 

Exceptio iuris offerendi an ha- 
bearlocum in vtihSaluiano 
interdi&o. . 

S V <JM M A R l V UM. 

1 lus offcrendi babet locumtn Sal- 
k- utanotnterdiiJo. 

2 Iusofcrendilocum habet ctt*m 
. aduerfuscrcditoremanterio- 

rem. 

j Jus effcrendi locum habet expar 
• • H pfiJfeJToris/i uult , altas tn- 
- ' : uitus non cogttur offcrre. > . i 

4 Jus offerendt pertmtt tus crcdito- 

torts a uuocunquc jit dcdu- 
cJum. 

5 lus offerendi durat>etiam Uta sc 

tentia. 

4 lus offercndt durat perpetuo^ubi 




deduciturm iudicU ftr mo- 

dum excipiendi. . , 

• * • * 

QVAEST. III. 

Varro rertio , an 
reus,conuentus in 
iudicio vtilis Sal- 
uiani poflir, vel va 
leat opponereexceptionemiu 
ris cffcrcndi aducrfus agcntem 

1 t co remcdio,& polTe, intrepi- 
de firmauit Rol.confil. 1 .j-n. 
li. i.quemin punclo fequutus 
fuit Menoch.de adipifc.pofi.rc 
mcd.3.numcro i8.&pofteos 
Stcf.Grat.decif. Marchia? 215. 
num.i.&3.& mouentur pcr 
te*r. in I.mulier, ff. qui pot. in 
pign. hab. cuifimilis eft textus 
jn 1. Pau!us.§. vkimo. ff.quibus 
modis pign.vel hy pothcca fol. 
\bi» f >r batur,quodius< ffcren 
dicompctit cuicunque poftcf- 
fon, ctiam in re nullum ius ha- 
bcnn,& fuicdccifum in Scnatu 
Ne.:poht.rcfercntc Afflic.Dc- 
cif. 2 5 nam qucmadmodum 
fccundns crcditor potcftoffcr 

2 re pnm. tpoftidcnn rem hypo 
thccatam,euam quod ftt ante- 
nor&pfcrrur,l.i.C. quipot. 
m pi£n.lmb.&l.potior.§.fin.fF. 
eo.&bene Affl.dccif. citatan. 
i.ira c conucrfo pcrmittitur 
pcfleiforifivult, nametfiSal- 
uianuminterdi&um non rcd-r 

datur 
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datur contra anteriorem,; yt 
fuislocisdiccmus , tamcn tcr- 
. mini funt difparcs , quia almd 
cft quaererc , an crcditori fecun 
do copetatius ofTcrcndi,aliud, 
anSalitianum rcddaturcontra 
3 antcnorcm , non cnim t cogi- 
tur offerre, fed folummodo vo 
lcnsofterct , ut dcclarat Ncgu. 
dcpign. par.5. membr.3. nu- 
mcro 17. & cum fequutus cft 
Surd.decil.Mant. 147. nu. 22. 
co quod non omnc,quodpote 
alati permittitur, neccflitati iu- 
biicit ur, l.non quicquid , ff. de 
iud.vt igicur feruetur xq u al 1 1 as 
impartitur facultas poiTeflbri, 
quamuisextraneo, vt offercn- 
do pra:feratur,g!ois. in I.cu no 
tiflimi,§. eadcm in vcrb. dtbi- 
tum,C.dcpr«rfcript.5o. anno. 
& pcr Ncguf.in d.par. 5 . mcb. 
3.1ubnum. 17.ii! flnc, &clare 
Menoch. vbi fupra n. 183. 

Etin tantum ius ofterendi 
prodcrt,vt nonfolum pcnmac 
iuscrcd!toris,cum dcdu&ucft 
ab ipio p( lleflore pcr d. 1. Pau- 
lus.§.vlt.fT.quibusmod. pign. 
vcl hypothecafol. vcrum ctia, 
quandodcducitura quocunq. 
3 tpenitusextraneo, namquih 
bctpotcttoffcrre muitJS dcbi- 
tore,c* creditorc,Uoluendo,l. 
folurioncm,fT.deiolut. Neguf. 
. dcpign.ind.j.par.mcmbr. 3. , 
iium.3i?.&Sjjrd.uidicdvcilio. 



Mant.174.num.27. fubdens, 
Jcameflc rationem , quianon 
intcreii fua, quod ab vno , vcl 
ababocrcditor recipitt folu - 
tioncm,jvt ibi pcr cum cfi al is 
aI!egatts,adco quodpcr lolam 
oblationcm, fa&am abextra- 
nco,repe!Iitur a&or ab agedo, 
vtpcrNeguf.fubnum.3y. quc 
iequutt sutModerni deSaluia 
no par.2.n. ulr. 

Quodquidem iusonerendi 
4 perrmttkur ctiam poft t latam 
(ententiam fecudoni ftart. Bal. 
Ruin.Cyn.& ahos allcgacos p 
Neguf.inloco proximccitato, 
num. y 1 .quo loci cx mete om 
niumdicit, quod quando unu 
eftin obligatione, & aliud cft 
in folutione cx leeisdifpofitio- 
nc,tuncfacultasiolucdi durar, 
ctiam lata fententia , Bart. in 1. 
ftipulationes non diuiduntur. 
qua?ft.p.ff.de vcrb.oblig.in Sai 
uianoautcm interdi&o unum 
citin obligationc, hoc eft res 
ipfa hypothecata,l. fi cum ucn- 
oator.ri.de euicl.in faculcateau 
tcm eft folutio dc bici , 1. fi fun- 
dns 5 §.in vcndicacionc, ff. dc pi- 
gn. igicur admittitur oblano 
poft fenteuciam, vt ibi pcr Ne- 
guf.&quiacalis cxccptio non 
impugnacfencenciam , quini- 
mocamconfirmat, quocafu, 
omnis cxccptio admittitur , et 
lata icutcntia^qua; in iudicacu 

tran- 
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tranfiuit,!. i .vbi glof.G dc iur. 
&fac.ignor. Arct. in $. fcd fi 
quis,in fi.inft.de ac*. Guid.Pa- 
pa,qu&ft.4 1 9 • & 5 74. cu aliis > 
quicquid incotrariurnfcripfe- 
ritMcnoch.d.rcmcd.3.n. 184. 
ubi dicit,iusoffcrcndi non eflc 
admittcn.poftlitcm contcfta- 
tam, quod non placct moder- 
nif addcntibus ad dccif. Rot. 
Rom.in imprefl.inter conf. cri 
min. Fai in.dccif. 1 27. in litera 
A. & hoc ctiam in tcrminis Sal 
uianiuoluit nouiflimc Stefan. 
G rat. decif. Marchia? 2 1 4. nu. 
1 6.& 17. quo loci dicit,'in hu- 
iufmodi calu admuti morae 
purgationcm . 

1 1 non folu admittkur poft 
lcntcntiams fedetiadurat pcr- 
pctuol, nam licct ius ofterendi 
rcguiaritcr pra?fcribatur fpa- 
cio 30. annor. fccundum ma- 
gis reccptam opinioncm , dc 
qua pcr Negof.citatum, n.5 2. 
in fi.dcquo tamen uidcasOfaf. 
decif 105. nihilominus illud 
proccdit, ubiiusoftcrendi de- 
ducitur iniudiciopermodum 
agendi,fecusfi deducaturpcr 
6 modumcxcipicnditquocafu 
durat perpetud, nam ea, qua? 
annalia funt ad agcndiim,pcr- 
petua funt ad excipiendum , 1. 
pure , ff. de excepr.l. licct cum 
glof.C.co.Ncguf.pIuriescita- 
tus antc num. 5 a.in finc,& nu. 



*n$ IwrdtSh \ 

53.Thcfaur.dccif.Pcdcm.it7I 
nu.io.& nouiffime Rot. Rom. 
in nouiff.dccif.2 rf.par. 1 . nu. 1 . 
quapropter Rcuscoucntus in 
utili Saluiano interdi&o potc- 
rit quandocunqs offerre, quia 
uenit excipicndo,& non eftin 
ciusfacultatcquado cxcipiat, 
pcr ea,que habcntur in 1. oam, 
&poftca,§. minor,ff. dcmi- 
nor. ubi Caftr. num. ult. &ibi 
Alcx.& Iaf.in fi. 

Cartcra, qu? deiureofifcrcn 
di dicunt Do&orcs, uidcapud 
Ncguf. in loco fupra citato , 
ubi ferc omnia habentur ,quae 
non faciunt ad materiam no- 
ftram. 

ARG VMENTVM. < 

Exccptio folutionis,& Com- 
penfationis, an admitta- 
turin Saluianoin- 
terdido. 

S V M M A K I V M. 

1 Soltttionis exceptto admittitur 

tnSaluianowterdiclo. 

2 Compenfatto potcU etiam obij- 

ci in Salmano tnterdtcle vH- 

io\ 

3 Compcnfatio fit ipfo\ iurc ^partc 

tamen epponente. 

4 Rctcntio locum b*het y vbi non 

mtratcompenfatto . 

Com- 
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/ Cmfenfatio.vi-imfcdiatiudi' 
cinm Salutant^etefe li- 
cfuida y non frobanda ferte- 
Hes ncccafitul*,&jdemfo- 
bti*. 

$ Comfenfatio admittitur aduer 
Jm insirumcntum iuratum 
/IfuferuenitfpftanJracJum 

Miti\ .<{• v 

* t * t * 

QVAEST. II 1 1. 

Xceptio quoquefo 
lutionis admitti- 
turin Saluianoin 
terdi&o, nam fun 
damentum Saluiani radicatur 
in hypotheca, & in credito, 
quo fublato,& ipfum tolli, nc- 
cefTe eft, ( quod licet (it poflelfo 
rium, cft tame de pignoribus , 
Vi. & 2 . if. dc Salu . intcrd. vt 
declarat Rot. Kom. in nouhT. 
Jcc1f.34.in imprcll. par.2 . nu. 
i6.&C2j. &proprereaiuftifi- 
cata folutione ,'acti o t agentis 
inSaluiano, ipfoiure eliditur 
glof.inc. 1. invcrb.defcnfio- 
nis,delic.conte(t.in 6. Couar. 
in regula poflefTor, num.j. de 
reg.iur. in 6. Bald. in addir. ad 
Spec. in tit.de except.§. 1 .ucrf. 
defenilo . Abb. in rubr. de ex- 
ccpt. n. 5 .& probat tex. in 1. 1. 
C.de iur.& fac.ignor.& tex.in 
I. cofentaneum, C.quomodo, 
A:quandoIud. &obiddictur 



ejceptio dcfe&us a&tonii,* 
pcr Arct.in rubr.'de exccpt. n. 
S.cum aliis copiose addu&is 
pcr eruditiffimum I.C. D. Ca- 
rolum de Graif.in tra6t.de ex- 
ccpr.2 y.except. num.8. Vnd£ 
iure merito (olutione cius,g» 
dcbctur, toLlitur obligatio. 
Inft. quib. mod. toll. oblig. in 
prin.cum vulgaribus, & in ter 
minis Saluiani, ira rcfolutum 
fuiffetcitantur moderniMacc 
raten.var.rcfol.hb.2. refol. 58. 
vt ibi per cos, quia cxtincto pi 
gnore, Saluianum euancfcit, 
quodtolliturfublata hypothe 
ca, Rot. Rom. in nouiif. dccif. 
34. num. 27. par. 2. in ipecte 
dcSaluiano verba faciens . 
Exceptio quoque compen 
2 fationis obftat t in Saluiano in 
terdi&oiifdcm rarionibus,qut 
bus diximus, obftarc exceptio 
nem folutionis, quiacompcn- 
fatio cft alteta folutio , & qui 
compcnfat, dicitur folucre, & 
compcnfiitio habet vim folu- 
tionis,probat textus in 1. lulia- 
nus ait,ff.de condit.&demon- 
ftrat. 1. folutionis , ff. de folut; 
Bart.inl.diuortio, §.obdona- 
tiones,num.2 1 . tf. iolut.matr. 
Guid.Papa dccif 7. par.2 .n. 1 . 
cum aliis citatis pcr D. Carol. 
in d.tt a6t.de exccpt.i 5 . excep. 
num.£.& lo.quemadmodum 
igitur folutio impedit iudiciu 

Sal- 
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Saluiani, parirationeimpedit, fuccedit vti retentione,qua?fa-' 
& cxccptio compenfationis $ 4 uotabil lor cft t quia vbi prohi 
quaproptcr conuentusin vtih beturcompenfat o,non pro- 



Saluiano intcrdiclo poterit, & 
rectc dicerc,atiorcm debitore 
effe e conuerlo in eadem , vel 
maion fumma illius,cuius bo- 
n a,r. unc afl cqui contcnditj cf- 
let emm inconueniens,&con- 
tta aequitatem , quod creditor 
cofequeretur luum creditum , 
ipfe vero proprium dcbitum 
non loluerct; vt cnim inquit 
Bart. i n 1. amplius non peti. ff. 
rem ratam habcri,ego nonfol 
uo tibi , quia tu non loluis mi- 
hi j compenfatio enim fit ipfo 
i u re,fecu n du m ra agis com m u 
ncm opinionem ,dcqua in§. 
bonaefidci inft.de a&.vbi Iaf. 
num.77.cV: 78.1.fin.C.decom 
pcnfat.&Surd.dccif. 1 17.0.2. 
& 4. & licct omnes id proctdc 
reintelligant,parteopponen- 
te,& non aluer,vtper I.if.in lo 
cocitato,& perSurd.dec. 19 1 • 
num.15.R0t.R0m.in nouifl. 
decif.2 *6.par.i.n'.im.;?.& 10. 
& de comuni Carol. dc Grafl. 
decxcept.exct ptionc 16, nu. 
14.& ij.tamen fufticit,quod 
ab ifto poflcflorc opponatur, 
in qucm ius excipietuh tranfit 
ablquc cdTionc, vt probaui- 
mus,qua?ft. 16, num.i4.&in 
omnem calnm potent cx pcr- 
fona dt bitoris , in cuius locum 



hibctur retcutio,glo£ in K gre- 
gcm,§.cum pignoriinverb.co 
pcnfat.rf.de pigno.Gab. intit» 
dciur.utran.conclul. 7. nu.2. 
Sebaft. deMedic. in rra£t. de 
compenfit.par.2.quaeft.2 8.n. 
5 .Put.dccif. 2 9 2 . lib* 2 . 

b t licet Rot.Rom.alias non 
admiient compenfationem ad 
impediendum remedium vti- 
lisSiluiani,utinilla Romana 
Vmea? 5. Iunij 1598. coram 
R.P.D.Orano in impreiT.intcr 
contil. crim. D.Farinac.inor- 
dinei 27.tamcnficiudicatum 
cffcin eadccif.opinornonex 
alio, nih,quiaomniabonail- 
lius debitons , ad qua? creditor 
arfe&abar, fuerant co nfifcara , 
&Camera: Apoftoliceadiudi 
cata, < : ; iac cum cflet ipfius debi 
trix,fuccedendo in ciuslocum 
cxtinxcrat omnedebitum ,& 
lic in efrr<5txi non fuberat matc 
ria compenfabilis , cum credi- 
tum fuitlet confufure per deh- 
&um,& ad • udica 1 1011 em , vt ibi 
legirur,& in addit .habetur igi- 
tur fnbiati$praedi&is,Rotapo 
tius confirmat opinioncm no- 
ftram, quam confutet . 

Quac tamen uera intellige , 
utprocedant,fi compenfatio 
cflctlcjuida,&clarapcr aliud 

mittu- 



Digitized by Google 



1*.//. 

j inftrumentum t aliis obftaret 
vulgata in ore omnium rcgu- 
la , quod de hquido ad non li- 
quidum non fit compcnfatio , 
itaBar.inl.augerius §.compe- 
fatio ne , ff. dc iu r .fi fc.Rot . Ro- 
man. in nouhT. dccif. 353. iib. 
2. par. 3.nnm. 3.&4. &not. 
communitcrinl. cum fundus, 
§. x . ff. fi ccr.pct. & vidcri pof- 
funt,qua» fcribit Mcnoch. de 
arbit.iud.caf. 14. hb.2 . alias cu 
folutio , & compenfatio ciTet 
probanda pcr tclres,cert c non 
dicerctur liquida,& pcrconfc- 
qucns non admittenda ad im- 
pcdicndum immiffiuncm , vt 
in tcrminis iudicij potTciTorij 
pcrpendit idem Menoch. polt 
Zuccard. & alios ca(. 1 2 . ii b. 2 . 
num.vlt .& caf. 1 7.C0. lib.2 . n. 
ult. vbi di c it, quod ad proban- 
dum folutionem adticrfus m- 
ftrumcntum dcbiti , eft opus 
probare per ahud inftrumcn- 
tum , & faciunt ca , qux dicit 
Thcfaur.dccif.atf.niim.i i.cir 
eafi.&quodcompenfatio no 
fu admit cenda per capitula ad- 
ucrfus publicum inftrumentu 
hocdicuntintcrminis moder- 
ni Maceraten. var.refol. rcfol. 
18Jibw2.refol.lo.caf.il. 

Irem pracdidta vera intclii- 
ge,vtcompefatioquidcro »m- 
pcdiat iudicium Salui3ni in il- 
liscafibus,in qmbusDoft.ad- 

1 



Itltttuut co m p c ■ a : :o ncm , hoc 
6 eft fi fuperucnit poil tootra- 
£um debici , alias fi deb.tum K 
compcfandumefTct perprius 
contra&u, res non cnrcrct du* 
bio,&itaconciJianturopinio- , 
nes Do&orum, qui inter fc vi- 
denrur contrarij, aliqui dicen- 
tes ptopter vim iuramcnti, no 
cffe locu m compcnfationi, alij 
vero contrarium fcnticntes» v . 
poiTe obiicicompefationcm» 
non obftante iuramento, de 
quo videas D.Ofafc.decif.Pc' 
dcm . 9 2 . ita di Umguentem, & 
alios relatos per D. Carolura 
de G raff.in d.except. 1 5 . num. 
27. cum fcq. quo loci, adducit 
omues fcre Dodores , qui in 
hac materia fcripferunr, cum 
quibufda limitatiombus , quae 
poilunt cafui noftro defcr uirc, 
& quas non tranfcribo , cum 
fufHciat, lectorcm ad locum d 
tatumremittere. 

ARG VMENTVM. 

Exceptio omnis, qua? tollit hypo 
thecam,an toIlatctiam,Saluia- 
num intcrdiclum» & ibi referu- 
turaliquicafu<. 

SVCMUUAMirM. 

: • * ■* 

1 ■ 

/ ^tiiQHCprweipilifnbUtA ftr 
,f>4ffMm ly v€lco»*eMtont$n.y 
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v BeVti&jSmluUno fntcrdi&i \\ 
• fo&tnr i**que hjpethw 



s faiNmdenenpctendo tolUthy 
• fotheeariam.&ilUmfufpen 

^ dit. 

y Jurkmcntum decifiuum dcUeu 
dcbttori, quodfatisfecerit de- 
hitum&onfolumtoUiteblig* 
ttoncm princifalcm , fcd etia\ 
\ hypothecariam. 
4 SententiafauorabilifUtaabfo* 
. ' lutortead fauorem rei tolitt. 
obligationemprincipalem. 
$ Saluianum interdtffum ad fui 
fubftantiam requirit ut credi 
« torprobetcrcditnmfuut quo 
fubUto rcmanet ftnc effe-> 
tfu. 



. « • • i » 



QVAESTIO V. 

• • • 

T non folum excc- 

ih] fp^Jf compenlationis , 
^?^-J& jmpcdit huiulmo 
dl ludicium Saluiani interdi&i, 
fcdetiamomnisalia fimiiiscx 
ceptio,qua? cft in promptu , tol 
hrhocremedium,cifdcm ratio 
robus enim,quibus tollitur hy- 
potheca,cifd*m tolhturA Sal- 
uianum,co modO,quo tollitur 
aftio,fublataobl.gitione,que, 
&ipfacftttiater aflionis, vt 
not.in rubr. inftit. dc acl. & eft 
tcx. in Uicct §.ca, ff.de procur. 
& ficut hyr*nhecaria*tf matcr 

4 • a J 



ipfrosSaluiani i vt ahas dixi- 
mus,idco rteceflecft fatcrii q<f 
vbi principalis aclio i fu t lub- 

1 lataperpa&um,leupcrconufc 
tionem,qua» polTir incontinca 
ti conftare , tunc intclligatur 
quoq. fublata hypothecaria > & 
confequutiue ipium Saluianu 
cft tex.in l.foluitur>§. i .ff.quib. 
mod.pign. ucl hypoth. folu.l. 
cbm foluendje,rt.dc diftra&.pi 
gn.Parirationcidem cftdiccn 
dum, vbi pa&um dc non pcten 
do fuifsct facTum a creditore 

2 tadccrtumtcmpus, tuncctia 
Mifpendcrctur hypothccaria, I. 
ccdewrdiem ,rf. dc ucrb. fignifi. 
Similimodo vbi fwflct delatii 
iuramentum a creditore.dcbi- 
totiqiri iuraffct , non fuuTcdc- 
bitorcm inaliquafumma,hoc 
paritcrcafunonfolum tollcrc 
tor ohligatio principalis, fcd e*c 

S hypothecatpcr tcx.exprefsu 
in l.fi dcfcrente , ff.quib. mod. 
pign. ucl hypoih. fol. quia pcr 
iuramcntum dccifiuum omnis 
quxflio dicitur fopita,& terrnt 
nata,& finis liti dicitur impofi- 
tus,cV parit effe&um rci iudica 
t;r,& illicomparatur.l.a. tT^dc 
iur.iur. ncc praetextu pcriurii 
rctraclatur,fatifqueeftfui(feiu 
ratum,fiueiufte\fiuciniqu£, 1. 
non erit,$.dato,Cdciur.iuran. 
Quaproptcr fi pcr a&a id pof- 
fct ahquo pa£o conftare, pro- 

culdu- 
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culdtiWo 

tollercrur, nanque res iudicaca 
f^citdealbonigriuiijhresiuci- 
-cata*fF.dercg.iar.cum ftrrnllb. 
nam iftud iurameucum paric 
a&ionctir, & exccpaoncro * & 
inducit obugacioneni, quam 
nantnducuntalix fpccieslura 
mcnti,ut declaratManc.de m- 
ram.par.i.quarft.a.num. i.& 
2.pertexcutn l.fiduo Pacroni. 
§.ti quis turauc rir, ff.de iur.iur. 
quifaciscljreloquitur. j . 
• ' Eodemquc iure uteremur, 
ubi «alias laca fuiiset fencenua 
ad fauore m dcbicoris abfoluco 
I- viit uclab obfcruatione iudi- 
cii.in a-ti-juc pcrfonali contra 
crcdttorcm, qu i a ad iftum cffe- 
ctu.n cquiparantur luramcQtu 
decitiui. m,& fcntentia,ut not. 
I3arr.ii d.l.fidrfcrcnce,perqua 
toilereturnonloium obiigacio 
prmcipalis,fcd eciam hypoche- 
cariMdtextumindicl.fidefc 
ccntciccundo refponf. f£ quib. 
mod.pign.velhypoth.folu.ybi 
cft caius litcralis, quocunque 
cmm modoappareac,fuiiTccrc 
dicori folucu , vei ahcer facisfa- 

setpouKidperadapuWi 5 inSaluianotiincrdi^o, vcin 



6. par . 2 . m embr. n u m 8 . 
qu ■ bus cx pr clscdicir, non folu 
cefiai c pr i ncipalem obligatio- 
ncm, vr d: ctu na ci r, fcd cV pcdlV 
rus fublatam cenfoh ihypocho- 
canamwMbipercum-j!:. 
: 7 ' ( Et prardtcWum ratio vido- 
tur,ca pociilimum cilcqun hy 
poclicca non fuWifttc iine pria 
cipalt obiigationcqu a f ublata, 
Saluianum quoquccolli ncccf- 
fceft,l.rcs hypothec*, ff. de pi- 
gn. & factunc ea , qu* tn fimili 
dicitBarco.in l.fi rem alicnam, 
ffidepign-acT.num. 2. vbicon- 
ciu !ic,quod quando obligjcio L 
pignonsfinicur folucionc, vcl 
alia congrua fatisfactioncquje 
dcbicori parac pignoraticiain , 
tunc finitur prxcanum in ea 
appofitum , quia fecundum, 
eum, fic intcc partcs aclum . 
vidctur, vbi gitur ceffat ali- 
qu ) pa&o crc icum pcr mo- 
dos a nire probacos,ceffarc dc- * 
ber,& .Saluianum,njm>vcalhs 
fcnpfimus , principaltcer dtbcc 
conftarc dc crcdico ad iubftan- , 
ciandum iudicium, vci lubftan- 
cia , «. ticcciianuni antncu«.u& 



ca dcmonfcrari , Sahiianum rc- 
wanecfme aliquo eflfcdu, & 
hvno thccaru cciTjr J.iccm Iibc 
ratur,tTvquib.mod.pign. vd hy 
poche.folu. quoscafusomnes 
enumerat Negui. de pign. in 



terminis plunbus exornat Me- 
noch.de adipiic.poff.rerocd. 3. 
num. 1 43. & cum fequuti funt 
Domim dc Roc.in nouif. decif. 
34.par.2.num. ij.fublatotca- 
quccredicomcdiantc lcgicima 

Q.. 2 iunS 
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4iufctXccptionr,Saluiauttin tc 
inauctfiiieetTcdcu;. 
i Hxctamen vcra intelligO), 
vb mn (untin promptu, .ncc 
rcquirunt difcuflionero , & in- 
day ;icm,fi verd expoftularent 
iongum cxamcn per tcftcs , & 
cap>tula>re{eruarcntur ad mcri 
ta , & interim creditor eiTct in 
poHculone immittendus, per 
ca,quae dixi fupra quacft. i .boc 
codcm libro. 

. ARGVMENTVM. 

Exccptio antcrioritatis an obftct 
in Saluiano intcr- 
difco. 

c ... 

j Anteriorttas impedit immif— 
fionem in Salutano tnterdt- 

clo. 

Saluianum tntcrdtclum no red 
dttttrcontracrcdttorcm antc 
rtorem. 

Remedium , vt quis fecurc c- 



i QVAESTIO- VI. 



*.t" DiJi l"»I"5J .*r* 



• • • . 



4 Cefsio noneH neeejfarid inter 
: frimum y & fecundumcredi- v 
torem^ fiueemftorcmnuead 
ejfefiumexcifsendi. 



*W*X t cprio«ia,n 
flSgy ntatiscxpartcempto- 
ris,fcucreditorisimpc- 
dit tmmiifionem t in Saluiano 
i nrerdufto , ii . n . da rctu r a&io, 
mulro magis dcbctdari excc- 
ptio,cap. quiadagcnduin. de 
rcg.iur.in d.l.crcdicori in fi n c. 
C.dcpa&.l.inuitus, §. cuida- 
mus,fT.de rcgu. iur.vbi Dcc.& 
hoc vidctur Jcn fillc in rerminis 
Saluiani Augel.Aret.in §.item 
feruiana,fub num. 9 . inftit. dc 
a&.fi bcne pondcrctur, & licct 
rcgularitcr dic.§.cui damus,n& 
proccdat in matcria poutftb- 
ria,vt pcr glo fs. in I . fi quis con- 
dudionis,C.locat.in fin. & O- 
fafc.dccif. 1 33.nume. 8.& ?.il- 
ludcft vcrum in iudicijs potfcf- 
forijs rccuperanda? , fccus \ ero 
in mdicijs adipifcenda»,& in hy 
pothccaria,velquafi,tuccnim 
. qur habt t a&oncm fortius ha- 
bct rctcntioncm, qua? maio- 
rinititurafqnitate,l. quaa?qui- 
tatc,ff. de cxccpt.dol. §.cer- 
teiilud tnftit. dc rcr, dtuifio. & 
in iilwtcrminisloquitur glofs. 
in dlcUi quis c o ndu cTtio nis, & 
Ofafc.fupia citatus, & dcclarat 
mclius Kot.Kon».in nouifs.de- 
cif.^42.par.3. & Stird. decifu 
335inum» 7.maximeinfinali* 
bus verbts, & rauo diucrfitatis 

eft 



Digitized by Google 



LA.ll 

eftpropterodium fpolii, quia 
fpoliatus in pnmis dcbet refti- 
tui,C. in litcris , dc rcfbt. fpo- 
liat I. fi quis ad fc fundum ,C. 
vnde vi, & Dcc. in d. $. cui da- 
mus,num. vltimo,& not. Bar. 
in dJ.li quiscoaduftionis, nu. 
2. C.loca. & fic indubitace co- 
cludendumcft, Saluianumin- 
2 tcrdi&um t non rccdi contra 
antcriorem crcditorem,prout 
ixpiustcntu iuit in Roc. Rom. 
& fignanter in vna Placentina 
Saluiani intcrdi&i \6. Iunij 
1 5 S ; . coram Illuftnfftmo Car 
dinalc Mahtica tunc Rotar Au 
ditore, & in alia Romana ccn- 
fus,co ra m R. P. D. Robuftcrio 
pro Dominico Amaticc,& II- 
luftriftima D. Artcmifia CoJii 
na concra haercdcs Bcrardini 
de oarbarcllis,quahabccisim- 
preflam pcncs Bocc. dc cenf. 
par.i.num. 187. & tcftaru r Sa 
luft.Tiber.in praxiRom.lib.a. 
cap«2.nuni.vlt.vbi dicit, quud 
.proconfirmationc huiusopi- 
nionisfuitallegatagloi. fin.in 
funJ.cum prior, ff.de diftrac*. 
pignoA glof.a. in ).: ,fT.quib. 
niod. pign. vcl hypot. (ulu & 
Corn. conf.245. nu. 1 3. verf. 
fi autem di&a bona, circa fin. 
&ita tefohitum cxtitit ad fa* 
uorern Rci conucn t i,|qui dcdu 
ccbat ius antcnus,pei Rot. Ma 
ccraten. vt tcfhtut Stcf. Grat. 



decii. i2 5.hincfir,quod dacur 
3 fingulare t icmedium cmcnti, 
vcl ahtcr rem acquirenti, vt fic 
fccurus,quod ioluat pretium 
antcrtonbus creditoribuscum 
iuriumccflionc, &creditorcs 
ponant emptorcmin locum, 
& uniucrfumius fuum,iuxta 
I. Modcftinus, cum ibi not. fT. 
dc i' lut. & enttutusabomni 
moleftia,& perturbatione per 
tex.l. i.pen.& fi. C. qtii in loc. 
. prio.crcd. & pcrgloi. ordina- 
na,in 1. 1 .& in 1. Anfto.ff. quas 
res pign. oblig. poil. vbi Bart. 
& benc £ Veroucn.caur. 1 2 4. 

Qua? adco vera funt, v t qua 
uis non praeceflit pa&um , & 
ceffioiuriumcumipfo empto 
re,velcredicore, dcquoru pe- 
cunia fiiit fadta folutio primo 
crcditori, nihilominus quoad 
5 ius exci pi endi, & re ti n e d 1 1 cci^ 
fio noncft necelTaria, fed cx 
arquitatc datur fibi retcntio , 
glo j .fin . in fi.in d.l. cum prior, 
lT.de diilra&.pign.quicquid fit 
quoad crTedum dandae a&io- 
nis,quo cafu ncceflarium eiTct 
paflum ccdfdi,vt dcclarat Bc- 
nit.dccii.jo.nu.a. vbifubn.3. 
allcgat gloi.m l.i.fT. quib.mod. 
pign.vel hypoth. folu.qua? di- 
cit,quod cmptor lucccdir in lo 
cum priorum crcdicorum,n6 3 
vthabeat rcm obligatam , fi- 
cut habcntillicrcditorcsjfcd 

vtpot 
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vt pofltt fe tueri aducrfus om- 
nes,qucmadmodum poterant 
ilH fe defcdere, & fubdtt, quod 
haecopintocftarqttior, & hu- 
nuimor j ^.m ag s comums,qua 
tenueruntaliqui per cum rela- 
ti , & quam amplcxaeft Rot. 
Bonon. vt ipfc tcftarur, nam 
ramctfi cmptorfitcffe&usdo 
minus reiempta*,ade6 quod 
vidcrcturdicendum, quodrcs 
non poflit ci ctlc obligatapcr 
Lncquc pi gnu s,ff.iic rcg.i ur .ta 
rocn cum non ftt fa&us domi- 
nus irrcuo cabi li tcr,co quia rcs 
poteftadhucauocan a fccun- 
do creditore permitt/tur fibi , 
vt retmeat cam rcm loco pi- 
gnoris, donec fibi off ratur fol 
uere priori creditori,pcr tex. I. 
cx fextante 3 $.latinus,ff. dc ex- 
ccpt.rei iud.I. i .C.fi anttq.cre- 
.dit.!.3.§.i. ff. quipot.inpign. 
hab. pro quibus eit vidcndus, 
Neguf. dc pignor. in par. 5. 
membr.^.num.^. verf. tamcn 
cft aduertendum, qtiod etiam 
tcnuit Rot.Roman.de qua per 
Bocc. in loco /upra citato , & 
quam habetis infra dc verbo 
advcrbum. 

Res vero dc plano procedc 
ret,vbi emptor vel crcditor ha 
bcret iura cefla , puta, alicuius 
antcriorts crcditoris,ut tixoris 
pro dotrbus fuis,quo camj, lo- 
c\is cflct rctentioni eifdcm mo 



tcrar, 1. dc acccflion bus , ff. dc 
diucr! . & tcpor . refc r.l .cmptor 
C.decuic. Caftr.conf.9 3«n.y- 
lib.i.Crau.conf.i 48.11.1. & 2. 
lib. i.Simo de Prart.conf. 131. 
num. 9. & Petr. Moligna. tn 
tradt.de lur.rccent.quctt. 9 i»& 
in pun t5to Saluiani inccrdidi , 
S u rd.dccif. 1 4 j.lu b n u. a. in fi . 
&nom.3. 
•« *. • , 
R O M A N A 
Ccnfui. 

Cor.im R.D Robullerio . 

Fabriti u fi !ius, & hcres Hie 
ronymi ucndidtt Dominico 
qucndam Furnum, quicratin 
hx rcditatc f iieronymi,eius pa 
tris, grauatura unoannuoccn 
fu lcutorum noucm,impofito 
percundemHictonymtim dc 
anno 1 544.™ fauorem Berar 
dini , & de ilhus pretio 5 fatisfa- 
clumfuiteidcm Hieronymo . 
Artemilla pracfati Hieronymi 
vxor, & matet Fabritij eft cre- 
ditrix de fua dote foluta Hicrp 
nymodeanno 1532. pef qua 
dotem prxfatus Furnusctdcin 
hypothecatus eft antcquam fu 
per eo imponerctur ccnfusper 
Hieronymuramaritum d.Ar- 
temifia?. 

Bcrardinus cmptord. ccti- 
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fusconucnit Dominicum em 
pcorem d.domus pro ccnfibus 
dccu rfis | & non lolutis , unde 
A rtcmifia habica nocicia de lite 
mo ta fic ut praefcrcur, pro ccn 
fibusdecuriis,coticra Domini- 
CUm co mpai uit, & ratione fu£ 
hyporheca? fuar dotis admiiTa 
ad caufam ,& produftisinftru- 
mencis dotahbus,cx quibus ap 
paret dc anceriori hypotheca 
dotis A rtcmili r, tam luper di- 
do Furno , qua fupcr aliis bo- 
nis Hicrony mi cius uiri , & ua 
inuabatur , declarai i empcorfi 
d. Furni, n u 1 latcn us ciTc m o 1 c- 
ftandum a Berardino,fuic dubi 
tacum quid iuris, & pro parce 
Dominici emptoris dicTu fuic , 
quod cum domus, fcu furnus 
fuic venditus per Fabritium ad 
crTedum fatisfacicndi de pretio 
parcem docis Artcmifix potio 
ri, & ant crion crcditrici prout 
fuit (atisfjcla fi Berardinusqui 
habecfupcr domo ccnfumcft 
poftcrior ipfa Artemifia non 
potcft d. Dominicum empto- 
rcm moleftarejicet non ha- 
beat a d. Artcmifia cejTioncm , 
quiaquando cmptor poffidet 
ex gquirate datur fibi exceptio 
ad rcplicadum aducrfus alium 
creditorcm poftcrioremtcm- 
porCjgloiT.fin.in fine,in 1. cum 
prior,rf.dediftra<5t. pign. glof. 
a*in 1. i . ff.quibus mod. pign. 



4«tfEr# VI. 6+ 

uel hypoth. folu.jubi omnes 
Docl.& cradicC0rn.cof.245. 
num. 1 3 .ucrf.fi autem d. bona 
pro foluendis dotibus . Neguf. 
depign.in 3.memb.5.par.nu. 
3-ucr I .ram cn eft aducrtcdum . 
Secundo diccbatur,quod 11 du 
rarcc hypocheca,uciq; duraret 
ctiam illa Arcemifiae pro refi- 
duo fux d" tis | pro qua in ifta 
domo tanquam anteriorcredi 
trix cflet immitrenda, & prarfc 
renda dduejTus poilcriorcm 
ctiam habentem fpccialcm hy 
pothecam in rc fpccialiter fc- 
cundo bypothecata,!.2. ff. qui 
por.in pign.habe. Rip.in 1. pri 
uilegia,num. 5. ff. de priuilcg. 
cred. & Berardmus, qui habcc 
aliquam perfonalem actionc , 
quia cum eo nullum conrra- 
cium geflir ; fed folum hypo- 
thecam cocra domum , in qua 
cum fit anterior Arcemifia uc 1- 
que per camcxcluditur,quia 
anccrior uincic pofteriorem in 
hypochcca, I. geueralicer, ubi 
Bal. & Salic. C.qui pot. 
in pig. hab. & fe- 
cundum iftam 

opinio- 
nem fu:c rcfolu- 
tum in Ro- 
ia« 



AR- 
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Z>< Vtili SdluLxo IntcriiKo 
ARGVMENTVM. ditius agentis, rtnximein fum 



Exccptio anterioritatis,& hy- 
pothcca? altcrius an ob- 
- ftetinSaluianoin- 
tcrdi&o. 

SVMMARirM. 

t Bxcffti$ deiure tertu' non dd- 
mittitmr in foffejfsrijs adipi- 
feendm. 

J VtfcHjsto hyp$thccddlteriHS /m 
Sa/ntano ctmerntt fettt$- 
rinnt. 

j Pofiejf$rc$mmensmsvtsU SalmU- 
no interdt£7$, n$m f$te(l fe 
tueri dnterioritdte vx$ris , 
q h x vendidit , vel fe $blsgd- 
nisvmdcnmvir$. 

4 Anterieritds hyf$thecdd/serins 
non r# ddmittendd sn Sdl- 
. nidnointerditto . 

j Ins sertfj dnfliciter cenfidcrm- 
tmr. 

QVAESTIO VII. 

* 

Nterinritas vcro, 
& hypothcca al- 
tcrius ckducinon 
poteft a pctXtffo- 
rc,vt impediat iudicium Sa!- 
uiani intcrdicluno (olum quia 




mariis, in quibus non obftat 
exceprio dolo facu, quod altc- 
ri rcftiruturus es I.fi focer,$.Lu 
cius,tT.(blut.mar.!.ilJca quo,f. 
il dc tt :ftamcnto,rf. ad TrcbeU. 
& not. Moderni Patauini de 
Mdeicom. arr.48. nu. 4I. poft 
Caftr.fc Alex. vbi dicut,quod 
in hoc verfarur vtiliftimus Pol 
fcllbri j erTe&us,fed etiam»quia 
difcuflio hypctliccar t alterius 
conccrnit pccitorium, & refcr 
uatur in plenario iudicio , Sc 
proptcrca dc ca non eft haben 
da ratio, cum vtilc Saluianum 
nibil communc habeat cum 
proprietatcBarr. in l.i.C.dc 
prcc. cV SaIu.intCTd.Rol.conr. 
1 4. num.3 . Itb. 1 . Contard. ad 
L v nrcam,C.fi dc momc r.poff. 
limit. 1 4. mi m. 1 o. Modcr ni de 
Salu.intcrd.par.2.cap.S. &ia 
tcrminis doitiflimus Amat.de 
cif. March. 27. num. 6. viden. 
vbifortius dicit fub num. 1 1. 
quod in tatum antcrioritas hy 
pothecc alterius in mdicio Sal 
uiani interdi&inon eftconfi- 
dcrabilis, vt quauis vxor , quat 
pro fuis dotibus antcrior cxi- 
ft it ucndidiiTer, ucl fc una cum 
uiro fuo inlolidum obligailct , 
adhuc non poffct poilt flbr fc 



in poifrflbnis adipifccndae cx- 3 tueri t huiufmodi anteriorita- 
ceprio dc jurc f tcmj non rele tr,& potioritate; & mouetur, 
uat Poflcflbrcm, ncc minus eii quia tunc non dicitur mulicr 

vcndi- 
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icndidifTe^&fcobLgaire, fed 
dicicur adhibita pro forma cam 
quam fidciuflbr uiri , ad cuius 
manustocum prctium pcruc- 
niisccrcdicur, & pradumicur, 
nificoncrarium aliunde probe 
tur pcr ca,qua? fcribit Bart.in 1. 
rcus,num. i . ff. dc duobus rcis, 
Ofafc.dccif.^j.num. 16. Thc- 
faur.dccif.2 2 2.num.i4.Afllic. 
dccif.2 ip. num. 3. Capyc. dc- 
cif.78.num.p.cum aliisallcga- 
tispereum num. 12. vbiteita- 
turdemagiscommuni, quod 
uidecurmirabilc. 

Addo ego pra:didis nouam 
confideratione,qua? mihi mul- 
lum arridct, & dico quod antc 
rioritas hypotheca: altcrius no 
4 cftinfacti fpccic,f admittcnda 
cuiia adhuc non eft in efsc dcdu 
&a,hoc eft 111 achi , liccc fubfit 
in potcntia,muIta cnim contin 
gcrcpofiunt,proptcr quaeilla 
antcrioritas non fortiatur cffc 
c*cum, vcl cx parcc eius, qui ha- 
bccanccrioritaccm puca quod 
nolic concra ca bona cxpcriri : , 
vel ex aliqua alia caufa , & per 
confcqucns non pcccft pofsef- 
forfcrucricxcepcionc quaino 
cft cfficacitcr formata pcr ca , 
quvxinfimilidicit Ofaic.dccif. 
i15.nu.16.ck bcneconucniunt 
ca, quaefcripfimusfuprahb. 1. 
qua?ft. 1 6.num.3.in fi.iurc me- 
rito nondcbet cfsciropedime- 



to ad rcpellcndum adtore in iu 
dicio Saluiani. 

Ncc ad rem pcrtinec, quod 
attenta fecunda racione,in qua 
diximus,exceptioncm antcrio 
ritatis,concernere pctitoriu m, 
non ctiam eflct admitcendain 
cafu, dc quo in qua?ftione prae- 
cedcncc, cuiuscamcn contra- 
rium firmauimus, quia pro re- 
fponfionc cft animaducrten- 
dum , quod in eo cafu non dc- 
ducitur antcrioritas altcrius , 
fcdpropria, coniunclacupof- 
fcflione, quascaufatiusretcn- 
cionis,exaequitatequadam, vt 
dicic Albcr. in 1. cum pociorcs, 
C.dc his,qui in prior.Ioc. fucc. 
quod no accidit in fa&i fpccie, 
inquapoiTciTordcducic noius 
proprium,fcd ius ccrcii, merico 
non potcft caufarc ius retetio- 
nis,prout in primo cafu , & ob 
id ncc impedire immiilionem 
cx co rcmedio , quae quide dif- 
fcrentia fuit etiam perpenfa a 
Menochio in traft. adipifc. re- 
med.4.num.5P5.namctfi qui 
Iibcc poflcfibr poffic pro defen- 
fionc ftia? pofleflionis allegarr 
iusccrcii, dcbcccamcn hociur 
cflc penicus exclufiuum iuri* 
a^cncis,vr dcclarac 1 Wenoch.& 
5 dcbcc cfle in rc t non in fpc, a- 
liasnoncft confidcrabilc, eo 
quiacalisfpcs noncft iurisau- 
choritacc munica, vc dc iubftitu 

R to 
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De vti& Saluiam 

toadducit cxcmplum Pcrcgr. 
defideicommifs. art. 23. num. 
52. cui illa fpcsaufcrri poccft 
pcr ahqucm cafum eucucuru , 
&obidnec dc ca pacifci iurc 
pcrmitutur,l.rl>.C. dc pacr. & 
optimcdcducic Pcrcgnn. vbi 
fupracitatus , iusaucem ante- 
rioritatis eft tantum m fpe non 
in rc, iure mcrito debcc poflcf- 
forconuentus hac excepcionc 
repclli. 

ARGVMENTVM. 

Exccptio Dominii, & proprieta- : 
cisanadmittatur in ialuia- 
no interdi&o. 

S VCM M A R I VCH. 



1 Exceptio dominijfieft inprot 

ptu.ejr paratapotcst alLegari 
tnpoffcffortfS. 

2 Exceptt» domtnij in vttli Sal- 

utano ncn admittitur y vbi re- 
(juirtt indagtnem . 

3 Exceptto proprtj dominij nonpo 

teft allcgarta dcbitore, Jtue 
ab eirts larcdc^vbt res injpe ■ 
cie futt obltgata . 

4 Jletts conucntus vttli Saluiano 

intcrdttto , efutprobat tttttlu 
Autborts fut, crpojjcjstoncm 
incommunt dc tempore con- 
tratiusvcl posijxclitdtt age 
tem eo remcdio , quamttts A- 



fnterditto:. 

clor probet , dcbitorem fuum 
pojsedtffe tllam rem tn com- 
mttni. 

QVAEST. VIII. 

Va?ro fuccrffiue,an 
^ exceptiodominii, 
vcl propriccacisad 
5g§ mittutur in ucili 
Saluiano intcrdid > , & re bre- 
ui bn s abfoluendo icquedo co- 
muncsconcluiioncs,diftinguo 
fic. 

Auc cxccpcio dominii eft in 
promptuf&parata, nccaltas 
requiritindagmcm,&cucqui- 
dcm admicccnda ellc arbicror. 

Aut requiric difcuffionem, 
& longam dilacionem, & rcri- 
picnda non eft, fcd dcbcc rcler- 
uari io iudicio petitorio itjco- 
rnunicerreceptum eft,quemad 
modum tcftacur Concard.ad I. 
vnicam,C.fi de momcnr.pofs. 
limit. 1 2. n. 5 .Mcnoc. de adip. 
pofs. rcmed.4.n.*o5.cum <eq. 
ctnu. 751.& hancibrecom- 
munem concluiionem , arrir- 
mac ArTlic.dccif. i4.num. 14. 
p ccx.m l.is a quo,ffcvc in pois. 
Jegat.&huicproximus cfttcx 
tus m 1.3.§.ibidc fT.ad exhiben- 
dum,&non inclcgantcrhunc 
articulum dcclaranc Moderui 
Pacauinidc tideicommifs. art. 
4<$.n.3 j .ubi dicunt, quod pol- 

felsor 
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fcfsor COriUCntus iudicio adipi 
fcenda?quatcnus incontinenti 
offcrat probationcm proprij 
dominij,vel Authorisfui, talis 
notorius defe&us pcrimit ius 
actoris fui , & contra cum ob- 
ftat reguladolo facis,quodfta- 
tim es rcftituturus 1. dolo facis, 
ff.de reg. iur. & ibi exponunt 
quomodo dicaturincontinen- 
ti talis cxccptio dcdu&a , & 
hoc idem repetuntart. 48. nu. 
3o.&47.quoioci adducuntur 
concordantie,hancque eadcm 
diftin&ionem adhibcndam ef- 
fe, profitentur Do&orcs in rc- 
medio recu pcrandae , & tamen 
cftremedium pnuilcgiatu , vt 
dc communi teftaturPut. dc- 
ci(.2^.1ib.3. num. 10. &nor. 
omncs fcrib.mi.naturalitcr, §. 
nihilcommune, ff. deacquir. 
poif.&late Menoch.de recupe 
rand.poif.rcmed. 1 y. nu. 479. 
& in lpccie,quod exccptio do- 
minii,& proprietads non fitad 
roittenda ad impcdicndum iu- 
diciumSaluianiinterdiiti fial- 
2 tiorem requirat t indaginem , 
fecus vcro, vbi dc ea conftat in 
continenti , hoc dicit exprcfsc 
Put.viden.decif.233.hbr. 3. & 
flrmauit ctiam Rot.R0m.1nil- 
la Foroliuicn.24. Ianua. 1 5 62. 
inimprcfs.dec.674.num. pcn. 
par^.poftSocin.ifc Butr.& no 
unfune Modcr. Macerat. uar. 



£ht*flto VIU. ss 

refolu. libr. a.rcfol.3.num.24^ 
vbicunquc cnim exceptio eft 
rurbida , ieurcquiriundagine*, 
referuaturcognofccdain peri- 
torio Abb. incap. conftitutus, 
il 2.fub num. 14.mfin.de app. 
Dccin I.fin. num.i?. C.dee- 
dic.diui Adr. to!!. Mohed. de> 
cif.p.in fi. decauf. poif. & pro- 
pricr.Caputaq.dccir.342. n.4. 
par.2.& cft conclufio reccptif- 
fima,vt per Gabr.de reft.fpol. 
concl. 1. num.49. at fccus , vbi 
cft in promptu, fecundam pra? 
fatos do&orcs. 

Et probatur Rota Romana 
coram llluftrifs. Scraphino jn 
illa Vitcrborum bononim qua 
fubiiciemus in fcq.quaeft. 

Qiiod ego maximc vcrum 
cxiftimarem , fi fortaifc agcrc- 
tur contra ipfummet debitore, 
vcleiusha?icdes,quieam rem 
in fpecic obljgnffet , tunc non 
3 pofletf ncc ipfc dcbitor, ncc 
minus cius harres rcfricarc quae 
ftionem dominii altcrius alle- 
gando cam tencre nomine al- 
terius tertii, conuinceretur.n. 
dc mcndacio,& contra cudcm 
obftaretreplic3tiodoli Aretin. 
in $.item fcruiana, fub num. 8. v * 
vcrfic. fcdin gcncrali. inftit. dc 
a&.eo quodnon dcbuerathy- 
pothccarc rcm,fi fua non erat, 
& confcqucntcr ci imputandu 
jeft y qui ctim dc prafcnti repc- 
R 2 riaur 
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riatur poflidere rem,prxfumi- 
rur dominus , quia dominium 
venicincidencer non piincipa- 
]iter,per ca,qua? latc in puncSto 
de Saluiano profcquitur Kor. 
Rom.dccif.34.par.2.num.2o. 
i\ vcrorcs pctita comprehen- 
dcreturfubgencrali tantuobli 
gatione,adhuc dcbitori pcrmit 
teretur allegare , rcm non fuif- 
fe,ncc efle luam, fed alterius di 
ccndo,fc nomine alicnofru- 
dus recolligerc, nominando 
Authorem in iudicio , quo cat 
fiijingrcdcremur inaham quc- 
ftioncm,dc quadiximusfupra 
quasft.2 2.1ib.i. 

Et ex prafdidis ego infcro 
ad unum corolarium , quod 
fappecontmgit, nam fifuppo- 
namus, creditorem agcntem 
utili Saluiano interdi&o pro- 
balTc requifita inhoc remedio 
fecundum c*a qux d.ximus q. 
uluma , Iib. i . hoc eftdcbitore 
tcnuiflcicmdetcmpore con- 
tr aa usin <k>< i ~. mun i >& fruiftu s 
recoilegtlicv&akosacltusfimi 
lcs ge(Mc*quiiuferuntadpof 
frflioncm .pcrglof inI.3.C.de 
fimb.iTgun.tibinot.BaJ.llcus 
4 ucro econtra oftendercr, t ti- 
tulum illius rei ab uno tantum 
corum ( qui dicitur poflcdiife 
cam rcm incommuni^ habitu 
tfle, a quo ipfe conucntus cau 
fam habuuTe proponit quippc 



excluderet agcntem, quia in- 
continenti probat , propricta- 
tem , & dominiu rei fuifle Au- 
thorisfui,& dcbitorem nullfi 
ius habuifle poflidcdi, eo quia 
cum doceatde titulo fui Au- 
thons,& fic altcnus, cc tcri prae 
fumuntur pofsedifse iure fami 
liaritatisperea, qua? not. glof. 
Alex.& alij Scrib.in l.qui iu re, 
ff. de acquir. pofs. Recolle&io 
enim frucruum, feminatio, & 
fimiles adtus pofsefsorij , non 
.prciuciicant ucro domino,nec 
minus ci , qui rc ipfam proba- 
tur polsedifseiure proprio, 6c 
talis probatio non derogat uc 
tx pofsefsioni,Bart. in I.quam 
uis, §. C\ condu&or, ff.de acqu. 
pofs.Rot.Roma.innouifs. di- 
ucrl.dccif.50c5. num.4.par. 1. 
& pofscflio regoiaritcr mter» 
prctatur cx mulo prcambulo, 
J.2. C.dcacq.pofs.& l.quxda 
mulier, ft.de rci uendic. & in 
terminis finiihbus , remedij 
rcintcgrnnda?,ubi probatafuc 
rat cx partc Agentis pofscfsio 
propriaincommuni cum plu 
nbus,quiatamen conftabat, 
cutn iolum habuifse titulum 
ultrapofseflioncm, fuit diclfi , 
ex hoc fatis probari prirnum 
extremum, utper dominum 
Amat. decif.March. 61.1x1.9. 
cumibidcdu#is. 

AR- 
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ARGVMENTVM. 

Exccptio fidcicomrnini an ob- 
ftecin Saluiano incer- 
dicto. 

S \V M M A R I V M. 

/ obligatiorcijubietfdfideicom» 

. miffo,c*i nulU ipjo iurc. 
2 Exceptio fideicommifst non ad - 
mittitur in Salutano inter- 

.- dtclo. 
S Legttima, & Trebellianieafif» 
! fcrat debitum , contraclum 
• fer h&redcm grauat um , po- 

teft de fideicommiffo extra* 

hiy&obltgari. 

4 Exceptio fidetcommifsipercutit 

domtntum, & obidrctjtitur 
in iudtcto pojjcjsorio . 

5 Cautio eft praftandu per atfo- 

rcm in ca/n fuccumbentia, 
vbi in petttorio fuccubuerit 
po/fejfor. 

QVAEST. IX. 

Va?ro nono,an 
Reus conucn- 
1) tus poflk alle- 
gare,&dedu- 
cerecxceptio- 
nem fidcicommifli aduerfus 
agetem remedio utilis Saluia- 
ni aliegando rcm,ramquam fu 




bie&am .fidejcommifso, non 
potuifscm prariudicium fui,3c 
uocatorum obligKi,& uidc- 
tur affirmatiuc concludedum > 
coquodcum res fuerit fubie- 
cla fidcicomroifso , facla pro- 
batione, quod a fideicommic- 
rcrc crat pofsefsa, nuilitasobli 
I gationiscenfctur indu&atip- 
lo iurc ab initio. Barr.tn I.filius 
familias,nu.7.ubiCaftr.nu.7. 
Iaf.m primalcdtura, m\.66. & 
infecundanu.ioo.& Rip.nu. 
47.de legatis a ptimo cum aliis, 
&uadmitceremus rcnon fuif 
fefpccialiter obligara, (cd tan- 
cum fubgencrah clatifulaotn 
nium bonorum corapra?hcn- 
iamclse,tant6 ma^isexccptio 
intrarct , ex quo in gencrali 
obligatione bonorum non uc 
niunt bona,fideicomroifso fu- 
bic<5ta,l.fin.§.icd quia, C.o - m 
mun.dc lcg. Mcx. inl.fi con* 
flante, rT.ioiur.macr. quaeft. 3. 
prii.cNcguf.de pignor.par.2. 
mcmb.2.num.53.cx: Gabr.de 
reg.iur.conci. 1 2.nu.2^. & cft 
communis traditio,quod in gc 
nerali obligationc non uenuit 
alicna» fedtantum bonapro- 
pria dcbicoris , 1. 2. C. 11 res 
alicn.pjg.dac.fnl.filias,C.qua5 r 
res pignor.oblig.pofs.burd.de 
cif.97. num. 4. & quamuis res 
ahcna ucndi poffit, l.rcm alic* 
narn > flf. de conirahen. cmpr. 

obligac. 
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f-bfTgari ramen mimme* ualet, 
1. 1 . §. i . ff. de pign. ubi glof. & 
Neguf.de pign.2.par.membr. 
3.111101. 52. cuiusratio diuetfi- 
tatis a Neguf.ante in eodcm lo 
co optimedcducituf . 

Ncgatiua tamcn patstutior 
uidetur cx duobus . Primo , 
quia cxceptio fidcicommifll > 
cum rcquirat altiorcm indagi- 

2 nem , rciicitur t in hoc iudicio 
poiscfsorio,ut decommunitc 
ftatur Franc. Sarmcnt.de rcd- 
dir.cccl.par.3.cap.2.num.2 3. 
& alias tcnuit Rot. Roman. m 
una Romanacenfus 22. Dc- 
ccmbris 1 5 9 6. & in alia Cefe- 
natcn.bonorum 2 8.Iunij,co- 
ram Illuftriifimo D.Scraphi- 
no, dc quibus fit mcntio in in- 
frafcripta, decif. manufcripta , 
&eft dccifio in terminis Sal- 
uiani,in una Forolnuen. in im 
prcls.dii.erf.dccif.674.nu. 7 .ct 
8.par.3- Secundo,quiain om- 
nem calum fi elset admitten- 
da , & de ca conftaret incon- 
tincntr,nhilominusde eanon 
efscthabenda ratio, ubi bon3, 
fubiecla Hdcicommifso, diftra 
Cta fuifsent ab haercde graua- 
to,cuius afscritur clse dibitu 

3 proptcr detradiones t Icgiti- 
me,&Trebellianicae, quoties 
iftar dctrafliones afquales ef- 
fent, ucl fuporarentcreditum 
agentis , ut hubetur ind. dccif. 



^74. par.3. num. 7. & aperti* 
uerbis lcgitur in dccifio. fcqu* 
emanara , coram Illufttiflimo 
Pamphilio in c3ufa Rom. Sai- 
uiani intcrdi<5ti,quam hicinfc- 
rereuolui, quoties enim rema 
net tanta pars libera, qua? fupc 
rat crcditum, non cft locus ex 
ccptioni praedifta?, fed fuftinc- 
tur hypotheca in portione lc- * 
gitima?, & Trcbcllianica?, ma- 
xime in flliis primi gradus per *. 
ca,qua? not. m l.quoniam,in 
prionbus , C. dcinorT. reftara. 
& in l.coh rrcdi,§. cum filia, ff. 
devulg. quam portioncmcen 
fetur haercs grauatus clegjfte 
ftatim , vt coutraxit debitum % 
& bonacx cahypothecauit,vc 
not. omnes in L Marccllus ,$ . - 
rcs, tf. ad Trcbcll. cVcftcora- 
munis opinio, vt refert Gra- 
mar^ecil.^3.num.j.queom- _ 
nia fuerunt plene dilcufla in 
Rot.in vna Rom.Cenfus,cora 
R.P.Sacrato,Lunaj 2o.Noue 
bris 1 ^oj.in manufcript. lcgi- 
tima cnun,cVi rcbcllianica lub 
fideio mmiilo non continen- 
tur,c.Raynutius,&c. Raynal- 
dus dc tcftamcn. Gubr. confri. 
H3.lib.2.num.i 3.&: i5.Nam 
grauatuspcr FidcicommuTum 
potcit ctiam bona, eo non ob- 
ftante,alienarcquantum capit 
pro fualegitima,& Trcbelliani 
ca,fccur.dum communcm Do 

clorum 
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Lib. 11* 

Aorum fcntcntiam ,&in pra- 
xi receptam,vt teftatur Amat. 
decif.Marchta? 20. num.7. vbi 
ad propofinm matertam, mul 
tabonadicitpoftPcregrin. dc 
Fidcicommill. & aiios citatos. 

Vndc ob id crcditor cx per- 
fona fui d bicons p«»tcnt fibi fa 
tisficn in legitima,& Trcbellia 
nicaci dcbita,qur abforbcnt 
mcdictatc patnmomj,propter 
quas potuit obligari res lubie- 
dta fideicommiflb vniuetlab • 
&in quibus habens caufam a 
debirore,cui permittitur hutul 
modi derra&io, dicttur haberc 
intcnttonem fundatam , vt be- 
nc m termmis fuit pcr domi- 
nos ajiimaducrfum, m ilia Ro- 
mana Vinea?, coram Robuftc- 
rio,in impref.diucrf. dccil. 641. 
par.i.num. I7.&"i8.viden. 

Nccad refacitnullitasobli 
gationis,ratione fideicommifli 
confiderata, quia cum concer- 
4 nat dommium fnon vcn:t m 
hoc iudicio rccipiend3,vt dixi- 
mus in qucft.pra?cedcnti,& in 
tcrminis exccptionis fidcicom 
mi(fi,itare(pondec Rot. fupc- 
riuscitata,dccif.674.par.3.nu. 
pcn. miximc, vbi dc ca non 
conftat incontincnti,qua? ta- 
mcn fi vcnirct admicceda,cum 
pro lcgitim a , & Trebellianica 
fuftmeatur, dicitur obligatio 
cotra&alcgepermictentc, cui 



gutfii* IX; 61 

teftatornon poteft dcrogare, 
cum necfacerepoiTit, quin le- 
gcs locum habeant jn iuo tefta 
mento, prout refpoJct Domi- 
nus Amat.in d.dccil. 20.1111.9. 
cumfcq.5cnot.ini. iKmo,r). 
dclcg.i. & quicquid fit, cftla- 
tisfuccursu polldlori pcrcau- 
tioncm dc rcftituendo rcm,fu- 
biedam fideicotr.miiTo in cafu 
iuccumbcntia? in d lcuflionc 
pctitori) , quemadmodum ita 
confulcndum cifc,animaducr- 
tic Rot. Rom. in fa? pius citata 
dccif. 674.nu.vlr.par.3. 

hxcmplo haTedis petentis 
immimonem ex Rcmedio,l.fi. 
C.decdic.dai. Adr.Tol.ctiino 
vcnitdencgada immimo\ fub 
prxtextu ndcicommilfi, quo- 
ties ficicnda? funt detra&iones 
lcgitim*,& Trebellianica? , dc 
quibus inde erit habcnda ratio 
in petitorio , vt fuit refolutuna 
inilla Viterbcn.hjreditatis 18. 
Marti j. 1575. coram Robu ftc- 
rioinimprclfisdiuerforum de- 
cif. 83. par. 1 . & in aha Roma- 
na de Salamombus , coram JI- 
luftniTimo Seraphino, lunae 
j^.Nouembris i575.fimiliccr 
in lmprefs.dccif. 5 55. par. 1 . & 
in illa Firmana bonorum 18. 
Maij 1583. coram bonaemc- 
mona? Bubalo,& poftremo in 
illa dc Capizucchis, dc anno 
1 tfotf.coram PatrcLanc llut- 

to, 
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DeVti/iSali 

ro,1tcet in predi6tiscaGbusaIi£ 
fubJflantrationes. 

Si vcro non efiet facienda 
aliquadcttaclio,putaquiafor- 
taflc verfaremur in fideicom- 
mhTo rci particularis , vt per 
Dominos de Rota , decif. 313. 
par. 2.1111.3. in NouilT. ditierf. 
vel quia a tcfratorc prohibita > 
dato etiam quod efsemus in fi- 
liis primi gradtis,iuxta opinio- 
nem , quam pluriescanoniza- 
uit Rot.Rom. vt in ilia Fauenti 
na bonorum de Nicolutiis,co- 
ram Illuftriflimo Scraphino, 
in imprefs. diuerf. 69 3 . par. 1. 
num. 6.Sc ahbi fa?pe,vcl ex alia 
caufa a iure permifsa, pofsetqs 
incontincnti conftarc , dc hu- 
iufmodi alleqato fideicommif- 
io,veI pcr confeffioncm partis 
vcl perfentcntias,etiam inter 
alios latas,quas ad effcctu pra»- 
fentis infpedionis , faciunt ius 
inter omnes,vt per glo.in cap. 
quamuisde re Iud. quam ap- 
probauit Ror. Ianuen. dccif. 
1 58.1111111. 5. velalias pertcfta- 
«entum , quod nullam cxpo- 
ftularetindaginem,quippc cx- 
ccptio fidcicommiflfi rcpclle- 
retagentemrcmedio vtil.s Sal 
uiani interdicli , maximc* vbi 
adefscr exprcfsn prohibitio a- 
licnationis,cjuo ca(u omnis pi- 
gnoratio efsct prohibita , pcr 
caqua? paflim notant fcriben- 



noJnterdiSlo 

tcs in 1. filius familias , $. diul , 
vbi prxcipuc Iaf. deleg. 1. & 
refolutum fuit in illa Viterbcn. 
bonorum,Iunse 7. Nouembris 
1 5 8 6. coram IlIuftrifTimo Sc- 
raphino,in manuf. quam hic 
habetis imprefsam de verbo 
ad verbum. 

R O M N kA 

« 

Saluiani coram interdi&i • 
lllHltrtfsimo Pamphili* 

s 

Alias q. Artemifia Colum* 
na , vti procuratrix q. Hic- 
ronymi Frangipani cius viri, 
impofuit unum annuum , & 
perpctuum ccnuim fcutorum 
40.fupcr domoeius viri,fita 
prope montem quirinalem ad 
fauorcmq.Pauli Lurago, que 
cum hic cc ffilTet Ioanni Fran- 
cifco de Apiano , & fucccffiue 
ifte q. Francifco Marcrio patri 
Marci , &: C$ faris in mora illu 
folucndi coniur.utis hxredibus 
Frangipani adum fuit coram 
A.C.Rcmcdio vtilis Saluiani 
intcrdicli , & in co probatis in- 
cumbcntibus , lata fuit fcntcn- 
tia ad fatiorcm illorum deMa- 
rcrijs a qua quia ftanre acgidia- 
na nondabaturappcllatio,ni- 
hilominus caufa fuit mihi com 
miflacum claufula, quatcnus 
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Crlbcurt«igiuian*icxcqua- 

tuc;quofa<5cumcft, vtquaefi- 
«umfuerir, an locus fa&us ef- 
fetexectfrioni, & pcr Dorni- ? 
nosrefponfuro cft alficmatiueV i 
exfa&icnim prxnatrata tcnc 
conftabatdc iuftitiafentcnr» !j 
AX.quiade validaimpofirio- 
nccenfus non dubirabmtr, vt 
necctiam quod tepore impo- 
firionis Hieronymus domurh 
poflidcrer , & hodic domint dc 
Palumbariailla po/fidcntqua- 
rc difficukas verfabatur circa 
oppofirasexcepttoncs, quacu 
prima fuit quoniam perlaco- 
Dum de Frangipants fuer it fu- 
biedta fideicdmiflb ad qcT fuic 
rcfponfum,tcftes non probarc 
dumu fmfle poiTcfTam afidci- 
comrrrete, & nihilominus qua 
«cnusdc iIlaconftarct,nonre- 
leuarer,tum quiafilrj potuecut 
detrahere lcg ttinuni , & Tre- 
bellianicaro,quv (uperanrccn- 
fum fcuc. ^o.ruin ctiam quia 
cxceptiofundata fuperfideico 
muTo , cum rcquirar altiore in- 
dagine,nonadmitticuc inhoc 
iudicio pofTctXirto , vt pott a- 
liosdeconumceftacur Franc. 
Sarmcnc.de rcddtc. cccl.par.3. 
cap.2.num. 33.&ccnuic Rot. 
in viu Rom.ccnfus 22. Decc*- 
bris if <)6. & in alia Crfena- 
teo. bonorum 28. lunij fcqu. 
coram. R.P.D. mco Serafi- 



no i Altcraexccptio , fundata 
in melioramentis , fitit etiarn 
reic&a , proprcrea, quod vnus 
tcftis ranruro nullicer examma 
t u s , & v aldc fufpe&us, cu m fir 
fjmtltacis domini Caroillidcil 
lis dcpontt , nullicas vero allc- 
gataccflionis non fuic admif- 
la, quia non reurdac in hoc iu- 
dbdo illtus executionem, praf- 
fcrtiro oim a prima cefnone 
ccnfus vfqucad lircm moram 
excurrcrint plus quam quadra 
ginraanni. 

FITERBMNSIS 
Binornm . 

Luna? 7. Noucmbrts 1 58 6+ 

. » * 

C*rd* lUuHr$fsim$ Sc- 
rdfkim) • 

Fuit rcfol utum , non compe 
tere Saluianum.intcrdi&um in 
cafudequo agitur, licct cnim , 
ca quac rcquiruntur pro parre 
a&oris vtdeacur probata,ncm- 
pecrcditum hypochcca,5cpof 
fcfsiodctcmpore oblig uion is 
ad not. pcr Roland. confil. 1 4. 
num. 1 3.1tb. 1 .Mcnoth. dc adi- 
pif. remed. |.num. 1 6o> ramen 
in iftotudtcio admicticurcxce- 
pcio dommi j , inconr 1 nent 1 pro 
bari, vel probandi , vt per Put. 
dccif. 1 1 .lib. a.& 2 3 3 .Iib. 3. > n 
S Con- 
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Coftat autem cx teftamen* r 
to q. Dominici de Petruciis, & 
exfententiis dcmpcr lat i s,cx e- 
cutionidemandatis,ifta bona i 
de Valgombara , fuifse dc bo- ; 
nis fnbicctis fideicommifso, cu 
cxprdsa prohibitionealicnan 
di>& pignorandi quo cafu om 
nis pignoratw, & alicnatio co 
tra prohibitioncm eft nulla, vt 
declarat Caftr. in 1. fi . § . fin. dc 
ieg. 2 .Ripa in l.filiusfamihas §. 
diui n u m . 4 1 * dc Icg3. i .& idco 
ncq.ctiam conftitui potuit hy- 
pothcca nec tacita> nec cxprcf 
ia.Ncguf.de pign. 4. memb.2 . 

par.num. 1 f*.Tyraq. dc rctr. 
conucnt.S. 1 . glofl^. iub num. 
4 . Foler. in p ra&i.ccnfu a! i .fo 1. 
1 op.Iaf.in § . ite" . Seruiana, nu. / 
9 5. inft.de a&. 

Non obftat , quod tem- 
pore impofitionis ccnfu 5, non 
elTct puri fica t a condicio , quia 2 
vkraquod prohibitio cxpreffa 
annuliat hunc cotraclum faris 
cft>^uodcuenicntc conditio- 

tis rdblutione dantis vt not.iu 
Auttares que Qcom.de lcga. 
Alex.conUj.voI.j.Guid.Pa. 
padcriUii.Tyraq.&Folcr» $ 
iu lociscitatis. « : - . . ? iK<roi }* 

Ncquecbftantcxccptiones jr 
qu# daacur, cxaduerf.oontra. 
tcftamentum,&.quod non fuc. 

m.lictus lucus dcuolutiuni» 



quia ha?c o m ni a alias fuerii t cfc 
du<5tainRota,& nihilominus 
fuitdata executio per Rotam 
ad fauorera fratrum, quo fit, vc 
exccp tio tratrum, nonlittur- 
bida, necrequirataltioremin- 
dagincm: fed potius rephcatio 
Marofij Put.decif.233.!ib.3.&: 
itaconclufum . 



ARGVMENTVM. 



Exceptio , quod resfitcmphi- 
teuticaan obftct agenti rc- 
medto vtilis Saluianiinter- 

di&i. 

.... • 1 

s r u m a k 1 r u. 

•• ». ... n • 

Xtn* Emfbiteutien veniuntito 
gcncrali obltgatione bonoru > 
vbi de iliis fad* eft explseiu 
: mentii>&num. 4, 

Exceptn^uodres fit empkitets- 
ticA^wn admittitur inSal- 
uia*o, imteiisge Umen , vt 
ibi. 

Emphiteutd potett ius vfusfru- 

re empht- 

f £$$ (fC +t $ ^2 f & * ti i C t ^$$$i^m^ 



Hypotbecnu 
tni. 

Bona empbiteutteamomwemiunt 
ingenerals ebttgjttiene bom- 
rum , vbt prahtbesetur hypo- 
tkecnriy &obltg**i* . 

Bonn 



Digitized by Google 



7 B$/t4emphiteuticanon venium 
ingencrali obligationc , vbi 
prohtbita eft aUcnati$tsiam 
. iatofumpt$v«abul$ ni . 

t BonA emphitcntjca vcmunt i* 
gencrali ob/tgaiionc, ybt obli- 
gstus non habet olu<bon4^ 
quam emphttcutic* . . 

p Bon.i empbiteuttca vcniuntfub 
generalt hypothcca bonorum, 
vbtade/i statutum, qttodpof 
fmt altenari^ vcndt^ & ftjpo- 
tbecari. 

QVAESTIO X. 



"fi^i-^tj Vbitarc ctia quan- 
mA doque folemus in 

<u c§> ^ oro an a s cnt * rc- 

£L ^s efwR medto vtilis Sal- 
uiani intcrdic^i obftet cxce- 
ptio, quodres fitcmphiteuti- 
ca, nec ob id poiucrit obligari, 
nccminus in gcncrali obfiga- 
tione vcnire, m quaqu^ftione 
oportet diftincle procedcrc, 
quia matcria eftfatisobfcura, 
ideo firmandie iunt alique con 
dufiones pro clanori vcritatc, 
& Primo conflitucnda e(l con 
clufio, quodexceptip lftanon 
admittiturin Saluiano, vbi rcs 
particularitcr,6V (pecinccfuic 
obligata , vcl fupcr ca ius ali- 
auod conftitucum fuit, nam 
(equendo opinionem Icqrurh 
Dodoruro,qui djjKUMt, tuuc 



demum bona Emphiteutica 

1 f vcnirc fub obl i gation* gcne* 

• rali , cura de illis fa&a cft mcn- 
tio , dc qua <per Gabr. dcTeg. 
iur. concIul.12.numc. 19. per 

• Rot.Roiu .:n nbuiis.rlccji.42 6. 
num. 5.parreprima cumalijs 
citatis,'non cft ambigendum 
dc voluntatc voletis.obligare, 

. tk cu n (equentcr cum dc iutc 
c niffiim etiam rcs emphitc*- 
tica non prohtbeatur hypothe 
cari , nec obligari (ecundum 
opinioncm glols. iti 1. fln. ver. 
aujs, C.dc lurc emphit. com- 
munitcr rccepram,vc per Rot. 
in dict.decif.426.num.^. &p 
Bart.Bald.fc Paul.de Caft.m 
l.tutor §.fin. if. de pign, ac5t. & 
m l.lcx vcctigalis.tV.de pign. & 
pcr alios rclatosa Neguf. dc 
pigno.2.partcmcmb.2.nu.2^ 
cum feq. porro concludendfi 
eft , hanc exccptionem non 

2 mtrarc t ad efVc&nm praefen- 
tis jnfpe&ionis , ratio princi- 
palis huius conckifionis funda- 
t u r j n d, l.fin. C.de iur.em phit. 
inquanon^mpltcitcr, & ablo 
. lu tc prohibctu r alienatio , fed 
tantunv vcodi ius emphkcuti- 
cum quodnonfit perpignus, 
fedremanet in poiTcipfiuspt- 
gnorantisl. pignus C. dcpt- 
gu.&ita nonjmmutatur caur 
ladominij J. ficut $. fidcbitor. 
c ff«quibus mo.pigu.vclhypoc. 



Digitized by Google 



>V *v *bettili SduUno lnterdt£& ^ 



ifol. vt benc ponderatum fuit 
in iliadecif^rf.coram. IIfu- : 
iinls. Lanceloto num. 7. poft 
Ncguiadiiiiibi fupra num.2$. 
irtuWSd 3iKDs T S<:'Iicct prohibrta 
ahetunfubpaena, novcniant 
iuboMigjfiontf omiiium bb- 
rsorum B.irt.in !.codiciHis$.m 
fikuto num. 5. dc Icg. 2. cuitrs 
Doctnna communiterrccipi- 
tur vt pcr Kor. in d. decif. 42 4. 
num.i.ramenilludpoiTcr prb 
ccdcrc, fiobligatio tedcretad 
dchVuendum proprictate,nec 
etk r fpes luitionis , vt confide- 
xac Negtifjn d.2. mcmbro par 
tc 2. tiu. 3. fccus vcto vbi obli- 
gatio tam.ttacum ad confum- 
puoncni fhi&uum, fccundum 
naturamSaluianr^uod (olum 
modo auocat nudam poffeffio 
nc,donec credicor fuerit deiru 
&ibusfarisfaclus,vtphiriesfcri 
pfimusinhoc tra&atu, &pcr 
Neguf.de pign.i. memb.8. p. 
num.5.cV 6. tunc cnim obliga 
fio rci empbireuticar non pro- 
hibmir,ncchypotheca,fedfii- 
itinetur eo cjuod fructus lunt 
m boniscmphiteut3r,&pcrco 
fetmcsucniutin geiv rali obh- 
gatione , ut pcr Grat. conf. 2 3. 
nurp. 5- & conf.54.11ume.14. 
Iib. i.tructusenim dicuniur ms 
quod.im , dftmCtum <Tb ipla 
je,quodtranfit u> quemaiMu. 
polktfbrcm 3 utper dc&unas 



moxcir?ndas,& licct aliquido- 
cloresc\ttHmar!nr,emphiteu- 
tamnon poHe ius vfustru&us 
cottitticre m re errrpmreutica, 
quos recticr Tyraq.de retrafr. 
hg '2g.f. 1 .g!of.7.num.4i.ta- 
3 mcaffirmatiui.f . pinio verior, 
& rea-prtorcfhquntics.n. em 
phitaifis TiOr potaliennri firte 
Domiiri confcnfu , poftimt ta- 
mcn fruc-lus cius vendi , & 
kyp<fthecari , & rn cnufam 
iudicati capi m praHudicium 
em}. tvitcuta, & hercdum cius, 
f\ ci\ eniph.tcufis hxrcdira- 
ria, &adcorum viiam , Iicct 
non in prxiudicium Domini 
dircclr, vt pcr cundcm Ty raq. 
. in d.§. 1 .num.47.cum feq.quo 
loct fub num. 5 2. conttituir rc- 
gulam gcHCtalc, quodvbircs 
prohibcruralicnari, poteftta- 
menad vitam ipfius prohibiti 
hypothecari,&: obligari , (ecns 
poft mortem,quia rcfoluto iu- 
re datoris , refbiuitur kti accc- 
ptoris !. icx vedtigalt , ff. de pi- 
gn. C uid. Papaqujeft. 575. &: 
Boe. dccif. 1 87. num. 7 . quod 
cft vcrum fi rcs rcdeat ad domi 
num iurfdomini;,nonrurcpTi 
uati vi habcttirin dd.dccif. & 
hocintcrministciuiit h.irt.in 
l.ficonffantern 3. qucfLicrtrc 
partis pnucipahs.dum conclu- 
dir,vxorc m poHe agerc ad bo- 
naempmtcutxa nuritt acficT- 

HC 



Digitized by Google 



LH.1l 

nc hy^othccaria , durante vira 
cujs , qucm fcquitur Alexa. ibi. 
numero 2*. & idcm diccdum 
eft,fi non particulariter res em 
phieetfrica obligatafuir,fcd ge- 

4 neralitcr t per ratioues fupe- 
rius ailegatas, & prxcipue^uer 
gencralcm rcgulam, quam fir- 
maui m gencrali obligarione 
bonorum vcnire quoquc bc- 
nacmpfiitcutica,quicquid con 
trahanc rcgulam (cnfiuc videa 
tur Barco.in f.in quorum, ff.de 
pignor.vbi dicir.qnod prohibi- 
tus alicnare prohibeiurquoqj 
obligare ptcx.f.fin. C.dcrcb. 
alicn. non alienan.& quia per 
obligationem pcrucnitur ad 
venditionem 1.2. & 3. ff. dc di- 
ftract. pigm& fic pignoratio 
cft prjrambula ad alrcnattone 
1. oratio.ff.de fpon. ciim vulg. 
quia hls, & ftmihbus refpondet 
Neguf.vbi fuprain 2. parteter 
tio memb.nu.7 1. cum fequen. 
nempc, ea quidem procedere 
cx interpretatione, non aute 
ex propricrate, ik veritatc fer- 

j monis,ex quohypothccat nf> 
dicituralicnatio, Irdcatarum, 
cx qua dominittm transfcrttir 
cum app< Hattonc alienarionis 
propne vcniat illa, ex quado- 
minium perditur,!.i. C.dcfun. 
dofJ*alienaiionis vcrbo, ff. de 
vcrb.Ugmfic. cum alijsjbi alle 
gatii u cr c um,& ita in tcrminis 



Saluianr tenuit Rot. Rom. ir* 
vna Rom. cenfus Veneris tj* 
Marti j 1 rfoo.coram R. P.Iufto 
q u x m manufc. circunfcrtur in 
fr3 rcgiftratade vcrbo advcr-' 
uum . 

Sccundo Conftitucndactt 
conclufio , quod vbi prohibita 
cft alicnatro fub paena caducita 
tisctiamlatHumpro vocabu- 
to, tuncresemphiteuticanon 
6 copreheditur in gencrali t ob- 
ligarione omnium bonorum, 
& proccdit dodhina Barr. in L 
codicilli . §. inftituto num. 5. ff. 
de lc.2.dc qua fu.m prima con 
clufione di&um eft , cx quo 
in generali obligatione non 
contmentur ca,qua* quis ve- 
ri fimiliternon effct obligatu- 
rus 1. obligationc gencrali ff.de 
pign. pro confirmationc cuius 
conclufionisfufficitaffcrrc de- 
ciftoncm Rotae cttatam 42 6. 
parte i.num. i.& nu.S.&Nc- 
guf.de pign.2. parte memb. 2. 
num.34. & hoccafu cumdtri- 
ciat hypothcca neccffarium an 
tccedcnsin ipfo Saluiano, vt 
per Mcnoch.de adipifc. po(£ 
r c m c d . 3 .n u . 1 7 2.deficit quoq; 
ipfum Saluianum , & aclor cx- 
ceptionc rcpcllitur vt fuit rcfo 
lutum inKora mvnaRomana 
Saluiani Interdi&i Lunx 11. 
Decembris 1601. coram R. 
P. O. Cocciuo , quam pariter. 
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\fiA. vt benc- ponderatum fuit 
b illadccif.42<5.coram. I!fu- ' 
itnfs. Lancelotonum.7. poft 
NcgDlanfc»ubi fupra num.2$. 
m fi-uiSd 3bos r 5<:'ljc*l prohibfta 
aiieuajilubptena, novcniane 
itjt>oblic,Mtionc ominum bd- 
norum B.irt.in !.codiciHis§.rn 
fntutonum. defcg. 2.cuius 
Dcctrma communiterrccipi- 
tur vt pcr Ror. in d. decif. 42^. 
num. 1. ramcnilltidpodcr-pro 
ccdcrc, fiobligatio tedcretad 
dtftrucudum proprictatc,nec 
etkr fj>cs luitionis, vt conude- 
rac Ncgiif.ind.2. mcmbro par 
tc 2. nu. 3. fecui vctd vbiobli- 
gatio tcnc.ttacum ad confum- 
ptionem fru&uum, fecundum 
naturam Saluianiyquod iolum 
modo auocat nudam poffcfifio 
ne,donec crcdicor fuerit dc iiru 
ftibus fatisfa#us,vtpluriesfcri 
pfimusinhoc tra&atu, &per 
Ncguf.de pign. r . mcrrvb. 8. p. 
num.5.&; 6. tunc enim obliga 
tiorci emphiteutica? non pro- 
hibctur,ncehypothcca,fctffii- 
flinctur eo quod fruclus Junt 
in brmiscmphiteutar,&pcrco 
fequesucniutin geiv rah ubli- 
gatione , ut pcr Grat. conf. 2 3. 
nutv-. 3, & conf.54.nume.14. 
iib. i.frucrusemm dicuntur ins 
quodtm , diftinctum Sb ipla 
jc } quodtranfit uv quemcuni'. 

polieifofem , utper do&unas 



mox cit?ndas,& Jket aliqui di> • 
ffores cxi0im3Tmr,emphitcu- 
tarnnon pofle ius vfusfruclus 
coftittiere in rc crn^tHreutica, 
- quos reeefctTyraq.de rctraft. 

5 g" ' *g- 9 - 1 • gto£ 7. rrum. 4 1 . t a- 
3 meaflrirmaTiUi.t 1 pinio verior, 

6 reccpriorcft, quotics.n. em 
phituifu norrpotaliennri fmc 
Domitti confenfu , pofiSmt ta- 
men fruclus cius vendi , Sc 
hypmhccari , & in coufaiTV 
iudicati capi in prafiudicium 
em^ hitcutj., & he,redum cius, 
fi cft crnphitcuns harredita- 
ria, &adeorum vitam , Iiccc 
non in prxiudicium Domini 
dirccli, vt pcr cundcm Tyraq. 

. in d.§. i .num.47.cum feq.quo 
loci ftib num. 5 2. conftituir re- 
gulam geHCialc, quodvbires 
prohibcruralicnari, poreftra- 
menad vitam jpfius prohibhi 
hypothecari ) & obligJri ,fecns 
poft morrem,quia refoluto in- 
re datoris , refoluitur rcti accc- 
ptoris I. Icx vedtigali , ff. dc pi- 
gn. C uid. Pipiqu^i>. 575. & 
Boe. dcnf. 187. nurr»7.quod 
e(t vcrum fi rcs rcdcat ad domi 
num iurr dominjjmoniurc pri 
uati vt habcturin dd.dccif. &: 
hoc in terminis tenutt Harr. in 
I.fi con frantc m 3 . qu$ l\. tcrrre 
partis pnhcipalis,dum conclu- 
dir,vxorc m poHe agcrc ad bo- 
naemphitcutica minti atfio- 

ne 
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ne hypothccaria , durante vita 
tius f quemfcqukur Afexa. ibi. 
nutnero aj.fc idem dicedum 
cft,finon particularjter fe* cm 
phifctftica obligata fuir,fcd gc- 

4 ncrahter t per rationcs fupe- 
rius allcgatas , & prarcipuepcr 
gencralcm rcgu!am,quam fir- 
maui m gcncrali obhgatione 
bononim >cnire quoquc bo- 
na cmp!i)tcucica,quicquid con 
trahanc rcgulam lcnfiucvidea 
tur Barro.in Un «}uorum, ff.de 
pignor.vbi dicirquod prohibi- 
tus alicnare piohibeutr quoq, 
obligarcptcx.f.fin. C.dc rcb. 
alicn. non alienan.& quia pcr 
obligarionem pcruenitur ad 
venditionem!.2. 6V 3. ffl dcdi- 
ftra&. pign.& fic pignoratio 
cft prarambula ad alrenattone 
1. oratio.ff.de fpon. cum vu!jj. 
qui^rw^&tfmiltbus refpondcc 
NCguf.vbf fopra in 2 . partc tcr 
tio mcmb.nu.71. cum fcqucn. 
nempe, ca quidcro proccderc 
cx intcrprctatione , non atite 
cx proprierate, & veritatc fcr- 

j monis, cx quohyporhrca t iro 
diritur atichatto, fcdeatatum, 
cx qua dominhtm transfertur 
cttm appt Hationc aiicnationis 
propne vcniat illa, exquado- 
minium perditur,!.t. C.defiin. 
dot.!.a!ienaiioms vcrbo, ff. dc 
vcrb. figntfic. cum alijs, ibi allc 
gatis p i r c um>& ica in ccrminis 



Saluianr tcnuit Rot. Rom. ir» 
vna Rom. ccnfus Vcneris 17.. 
Martij nfoo.coramR.P.Iufto 
qua? m mamjfc. circunfcrtur in 
rr3 regiftraude verboadvcr- 
bum. 

Sccundd Conftituendaeft 
conclufio , quod vbi prohibita 
cft alicnatro fub pacna caducita 
tisctiamlate^fumpto vocabu- 
to, tuncrescmphiteuticanon 
6 copreheditur in gcnerali t ob- 
ligarione omnium bonorum, 
cV proccdit docliina Barf. m I. 
codicilli J, inftituto num . 5. ff. 
dc !e.2.dc qua fu.in prima con 
clufione di&um cft , cx quo 
in gcncrali obligatione noh 
continentur ea , qua? quis vc- 
ri fimilitcrnon cffet obligatu- 
rusl.obligationc gencraliff.de 
pign. proconfirmationc cuius 
conclufionisfufficitaffcrrc dc- 
cifioncm Rotae citaram 42 c>. 
partc i.num.i.& nu.8.&Nc- 
guf.de pign. 2. partemcmb. 2. 
num.34. &hoccafucumdcfi- 
ciat hypothcca neccffarium an 
tccedcns in ipfo Saluiano, vt 
pcr Mcnoch. dc adipifc. poft 
rctncd. 3 .n u. 17 2 .dcficit quoq; 
ipfumSaluianum^&a&orcx- 
cepttonc repcllitur vt fuit rcfo 
lucum in Rora m vna Romana 
Saluianj Interdicti Luna» 11. 
Deccmbrts 1601. coram R. 
P. D. Cocciuo, quao> paritcc 
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DcvtiliSalultntlntcrdtfc . 

hic volui tranfcnbere advtili- 
tatemle&oris. 



Tercio Conflituenda eftrc- 
gula>quod vbires cmphitcu- 
tica cxprcfsc prohibctur al:c- 
7 nari,obligatit& hypothccari , 
co cafu accorrepellirur, ncc in 
trat Saluianum pcr rationcs in 
/ccunda Coclufioncdedu&as, 
quibus addo Alex. in d.J.fi con 
ilante numcro 26. ff. (olur. 
matr. & confequentcr , cum 
non adlic hypothcca , ncc ca- 
cica, ncc cxprefsa , vtique non 
ctiam compctit Saluianum, vt 
etiamfuicdictumin vnaRom. 
Vinca? Saluiani Vcncris 2 6. lu 
nij 1 j;8.& fi adcffcc aliqua hy 
pothcca, cavticjicffct inuali- 
da,nullius valoris , roboris , & 
mometi , tamquam contracla 
contra prohibicionem Icgis vt 
pcr Ncguf.de pign.in 2. partc 
3.memb.num.8o. 

Quarto Cottitucnda eft co- 
clufio, quod vbiobligansnon 
! habcrcttalia bona,miicmphi 
teutica,tuncccnfcrurquoquc 
caobligaflc, nc rcddaturfupcr 
flua, fcfrufiracoria ipfa obli- 
gatio Rot. Rom. vbi fupra nu. 
9. qno cafu irrtraret Saluianu s 
bcne verum ei\ , quod illc , qui 
dicir,non extitiflealiabona, tc 
nctur probareRot.Ro.kpius 
citatanumc. 10. pcr doclnni 
Ruini Gab.Couar.fc alioru,^: 



habcturindecif hic regiftrata: 
nam ci, quidicit , incubiconus 
probandi 1. ci qu?. ff. de pro- 
bat. 

Quinc6,& vlcimd conftitue 
dacftrcgula, quodvbiadcft 
ftacucum in Ciuicate, qualiter 
bonacmph ceucica porfincalic 
nari , vcndi , pignorari , & 
tcflamenio rehnqui prour in 
patria mea , in qua habemus 
concordiam fa&am cum Clc- 
ricis, & rcgulanbus , tuc ccfsat 
cxccptio talis , &Saluianum 
fortitur erTc&um fuum,quia ta 
lia bona habcntur pcrinde ac 
fi cffent allodialia, & pcr confe 
qucns fruftra quaf rimus de hu- 
iufmodiexceptione, Dec.cdf. 
^45.num. <?. Gab. dc rcg. iur. 
concluf. 1 2.num. 1 3. & confc- 
runtca, qua? interminisdicit 
Corbol.de uir. Emphit. tit.dc 
cauf. prtuat. ob alicnat. limir. 
I5.fubnu.2.&:limit.fcq.uu.5. 
& in punclo concordia» Roma 
najfciibit Anch. conf 125. & 
Soc.conf 7 1 .vol. 1 .& hccc fta- 
tutum laicorum non liget bo- 
naemphitcuticaccclcfi2c,ligat : 
tamen quoadius vtilcpriuaci, 
vc per Surd.dccif.i5o.nu mcro 



RO- 
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R O M A N A 
Ccnfus. 

Xtuer.P.D. IuJIo, Vtntris 
% nf.Mwtftfoo. . 

DubitauitRota , an cenfus, 
impofitus fupcr vinca , cic qua 
agitur, fit validus, effcdus du- 
bitatiomscft, vtcompctatvcl 
non, Saluianum intcrdi&um 
fupcr ca vinca, vbi eftimpofi- 
tus , ct Domini dixcrunt , cffe 
validum , quia pcr impofitio- 
nem Ccnfus conftituitur ius 
quodam diftin#um,& fepara- 
tum ab ipfa re , quod tranfit in 
quccunquc rci poflcflbre' Ay- 
mo.conl.2 17. nu. 1 o. Couar. 
var.rcfolut.lib. 3.cap.7.num. 
6. quod ius fi imponattir fu- 
per re emphitcutica valct,quia 
cft in bonis. noftris » vt fuit di- 
ct u in vna Bononicn. de M af- 
farijs Coram Robuftcrio anno 
1 577.ctiam in Romana vineae 
coram D.Dccano 2 6. Ianua- 
rij i5p8.6Vquiacommuniscft 
Dod >ru m coclu lio,qu< )d bo- 
na prohibira afccnari non p ro- 
bbcncur hypothccari ,& vc- 
niuntin generali obliganone 
bonorum gioff. inleg.fin. in 
verbo alijs , C.de iurc cmphir. 
Salycet.ibi colum.3. numc.6. 
vcrl.Qua?ro , Iaf nu.78 . & 79. 



Barto.in I.fi conftante, in 2.q. 
princ.num. 73 .qucm fequun- 
tur Alcxand.cV alij, ff.fohii 
matr.I.tutor,$. fin.cVibi notat 
Bart.Bald.Caftren.& atj.flF.de 
pigno t a<aio. Bero. in can. po- 
tuit , num. 14. & feq.delocatr 
Afftia.dccif.i^i.num. 3.Nc^ 
gul.dc pigno.par.2.memb.2. 
num.28.vcrf.f.Amplia.Cu1r. 
in §.emphit.qu«ftio. 1 8. & ex 
his fcquitur,copetere Saluia- 
numintcrdidum, adh prima, 
ff.dcSaIu.interd. & notatudn 
$. itcm Seruiana, Inftir.de a&. 
Rota coram Dom. Dccano 
indicta Romana vincaranno 

ROMANA SALVIANI 
intcrdicli. 

Coram Rtutr. P. D. Cotcino.Lu** 
1 o.Ottobris 16 0 1 . 

Cuminucterarus Rora»fty 
Jus fit ,non cxcqui fcntentias 
alioru tribunalium nifi ex a- 
(5tis iuftificctur Put.decif.40 1 . 
Iib. 1. Mohed. decif.3. dc tefti- 
bus,& 1 1 . de re iud.& fdit phi 
ncsdiclum D.D.dixeruntfen 
tentiam A.C.IataminSaluia- 
noad fauorcm Angeti,n6cf- 
fc cxequendam . Nam fi d. A n- 
gelus,in cuiuscontumariapra?' 
fcns dubium fuic propofitum, . 
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&Tefolmum,pTobarcr,dom(j, gationcomnium bonomm i!- 



dcquaag'tur,fuineillorum dc 
Rc, cuijjs tamcncotrarium vc 
rius fuit viutm,cum teftesde 
idcntitatc nondeponantcon- 
cludcnter, nihilominus in hoc 
cafu non intraret Saluiauum , 
quta nulla adift hyp thjca. 
Corn.conf. i po.num.2. lib. i. 
Natt.coni.474.num. 34. nam 
hxcdomus cft emphiteutica, 
& quoniam fuit acquifita per 
illos dc Re in inftrumento con 
firmatiouis fa&ae perdominu 
dirc&um , promiferunt dd.dcl 
Refuluerecanoncs,& feruare 
alia pa&a, couentiones,& ob - 
ligationcs,contentas in altjs in 
ftrtrmetis conccffionis in em- 
phiteuilm , qua? m eodem in- 
fttumcntoinferuntur,in qui- 
bushabctur,quodh*c domus 
fuUpcnacaducitatis, non pof- 
fic ahcnan , alienationislato 
fumpto vocabulo, vnde perin- 
dc dicendum eft,ac fi h jpc pro- 
hibitio fuuTet pofita ininftru- 
mentodi&a? cofirm.itioniscu 
di&um relatum (it in refercn- 
cecumomnibusfuis qualitari- 
buj, l.as fe toto.rT.de hcred.in- 
ftitucn.cV ibi fo.de Imola,& 
in l.infticucio rT.dr cond.inftir. 
Socin.conf.c^.n.i.hb. i.idco- 
queha?c domus prohibtta ahc 
nati fubdi&a pcna, non com- 
prchcnditut in gencrali obli- 



lortim dc Re fada ad fauorcm 
Angcli , cuius vigorc egic Sal- 
utanocontra Rcuerendiffimu 
Archiepifcopft Amalphitanu, 
huius domuspoiTctTore. Bart. 
in d.l.codicillis,§.inftitutio,nu 
me. 5 .dc legat. 2 .cum ali js pcr 
Gab. de rcgul.iur.concluf. 1 2. 
num. 1 2 .& ccnuit Rotacoratn 
bon. mcm. Illuitriffimo Car- 
di. Lanciloco in caufa Roma- 
nadomorum 3. lunij 177. & 
cora Rcuercndiffimo meo Dc 
cano tn caufa Romana vineae 
2*.Iunij 1598. cWinaliaRo- 
mana Saluiani tntcrdicri 12. 
Nouembris 1599. coram R. 
P. ' ).meo Pcgaro,& ftanrc il- 
la claufufa ( ctiam alienationis 
latefumpto voc^bulo ) ccnfe- 
tur prohibita hypothtca.glof. 
in l.ftn.in verbo, vcl hypothe- 
ca,C.dcrcbus ahen. uonalic- 
nan.Soc.Scn.conf.75.num.2. 
vcrl. fcdhtsnonobltantibus , 
volum. 1. &tenu:tRotaindt- 
cla caufa Romanacoram UIu- 
ftrnTuno Linccloto. 

Nec obltat fi diccrecur , qd" 
pra?dtcta non hab nt locum, 
quando ille,qut obligauit om- 
nia bona , no habct alia bona, 
qua a I.t nari prohibita nc alio- 
q,n reddaturobligatiof-uftia- 
toria G hyrar.ftngul. 3 5 .Marf. 
in rubr.dc fidciull r.num. 27. 

Gabr. 
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ARGVMENTVM. 



C3br.d1Aaconclu.12.m1.40. 
quiano probaturillos dcRet* 
porc dictae gcneralis obliga- 

tioni» non habuttfe alia bona, Exccptio quod rcs fit feudalis an 



cuiusprobandionus incumbe 
rtt Angelo,t anquam alU gan* 
t!.Ruin,confi!.49.num.3. vol. 
3.Gabr. dcprobar.concluf.7. 
num.14.Couar.var.rcfol.cap. 
6.M1.2. hb.z. 

Placuitetia Dominis aliud 
fundamentunv]iiod cum h*c 
domus fucrit per Reuerendif- 
fimum Archiepifcopum pof 
fcfl 1 per decennium bona fi- 
de,&: rofto titulo mter prarfen- 
tes | Saluianum fuit praefcriptu 
]. 1 ,& 2. C. fi aducr. cred. late 



admtttenda fit in vtth Sal- 
uianoiiitcrd cto. 

SVMMARIVM. 

1 Bona findalia ncc alicnari , ncc 

obligart poffunt^ncc minus ve 
mant tngcneralt bonorum ob 

Itgationc. 

2 Fctdttm ncc cxprcfsc , ncc taci- 

tc ncc gcncraiitcr^ncc fpccU- 
UtcrobltgdrtpotcH . 
j Fruclusfcudt obitgariyCtptgno- 
ran poffunt. 



Rolan. confij. jg.num.j.tk 8. 4 Vafallus non potcH confittucre 



volum. i.&tciwit Kotacora 
llluftrifstmo Mantica tn cau 
falmolcn. Saluw-ni 27. Iunij 
150 4.CX in aliaRomana Sal- 
uiant coram Reuer. P. Dom. 
meolufto, nilt forteAngclus 
olfcnderct,pr.xlcriptioncfuif- 
fe intcrru tam, vel ftbi compc 
fcre rcltitutioncm mintegru, 
cx capite luftae ignoratia;,Bar. 
inl.pnma, $.fiquispropterea, 
ff.dcttine.aCtuqjpnuat. Ruin. 
conftlto 44. num. 8.1ib.4. Ca- 
gnol. mi. 2. qut dc communi 
quaeit. 74. nu. 2 19. Cde pa&. 
intcteropt. 6ivendit. 



vfttfrucJummbonis fcudali 
bus. 

Vafallus potcft fc obligarc acfio- 
nc pcrjonait ad fru&us fc*~ 
* di* & ea de cauja ebligarc b$- 
na fua,dr tunc crcdttor non 
rcpclittur huiufmodt exce- 
ptione,fi Salmanum prop*- 
nat, 

QVAEST. XI. 

■ 

LIO iurevtimut 
m bonis fcudah- 
bus, qua?ciim n6 
(olum prohibean 
turahenari, verum ettamhv- 
1 pothccan,tcap.i.de^rohib. 
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feud.alien.& not. Bart. in Lqui 
habebat,in fin.pnne. tf. deleg. 
3. neque veniunt in gcnerali 
obligatione,& ideo tahsexce- 
ptio venit admittenda in hoc 
remedio ; difter u t enim fcuda- 
Iia a bonis cmphiteuticis> quia 
emphiteurica pofliint obliga- 
ri irrcquifito Domino, I.tutor. 
§. rinal. vbi BaJd. ff. de pignor. 
a#io. & firmat gloff.in leg.fe- 
cunda,vbifcrib.C.deiur.em- 
phit. in verbo vendere feuda- 
lia vero no ctiam obligari pof- 
funt,Domino irrequiuto,aIias 
hypothecasiure iuopriuatur, 
c.Im perialcm,de prohtb.feud. 
alicn. & pruptcrea non eft ve- 
rifimile,quod quis in fpecic ef- 
fet ea obhgaturus propter pc- 
nam priuationis, in quamin- 
ciderer, I.obligationegenera- 
Ji,ff.depignor.k g.i. vbi Bald. 
C.qug res pigu.obhg.poflunt. 
& per Barr. in I.codicillis,$.tn- 
ilituto,nu.5.rT.dcleg.2. Hinc 
reprchend.tur Bart. a Roma- 
no,vt rtfert Alcxan.inl.iicon 
ftantc, fl. foluto matnmo. nu. 
2c.dum tcnuit,quod vxor po- 
reft agcre hypothecaria aduer- 
ius bona fcudaiia mariti>'dura- 
cceius vita,pr<>recuperatione 
cius dotium>& ad inopiam vcr 
gcnte, nam ftaure prohibitio- 
nc , quam facit lex , quod non 
poulnc ncc aiicnun>nccobUr 



loJnterdiSb . 

gari,certc eius Doclrinarcd- 

ditur talia > quam pariter rc- 
probatam dicit Neguf. de pi- 
' gn.par. i.mcmbr.2.num.43. 

iubdens, quodfeudum nccta- 
2 cite,necexprefsc f necgcne- 
raliter, nec fpecialiter obligari 
potcft>vtibi pcrcum^qno loci 
attcftatur, hanc eflccommu- 
nem I o&orum fentetiam > & 
magiscomuncm appellat Ga- 
br.de rcgul.iur. concluf. 1 2.nu 
me. 1 5.& nu.22.& ^g.txem- 
plificando conclufioncm, vt 
ibi per cum , & dicit quod bo- 
na fcudaiia non veniunt in ge- 
neraliiermone, nccappclla- 
tione bonornm contiuentur> 
& ob id liib numero 24.inferf> 
quod ftantc flatuto,quod mor 
cua vxorcin matrimonio,ma- 
ritus lucretur teniam partcm 
dotis,nonhabetlocum fimilc 
ftatutum inbonis fcudalibus, 
co quod in gencrali difpoiitio 
nc, ea non comprchendun- 
tnr , & -fcqtiiiurCIar. in §.icu> 
dun),quaft.5 i.vetf. in propo- 
fuo, vbidicit,kaomnes Do- 

ctorestencrc,&c 

Vcrum licct prxdicta vera 
finr>adhuctan cn non c flct lo- 
cus propofita' cxccptioni>fi dc 
bitor ipfe particularitcr obli- 
gaiYct frjuclus, & comoditatcs . 
feudi,qutalicetfcudunireipt> 
c~tu doiunij,& proprictatisob 

ligan 
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lib. lh m 

ligaii no poffit, vcl valeat, nec 
minus veniat in gcrtcrali obli- 
gatione,pcrea quac diximus, 
taroen rcfpe&u fruftuum pi- 

3 gnorarit fcu hypothccari poc, 
vttcnuit IbannesFab.inf.ite 
Scruiana ad propofitum no- 
ftrum SalutaUli , 24. col. inftit. 
dc a& .proo t refert Ncgu . in lo 
cofupracit3to 3 num.48. & cft 
communis traditio pcr ea,qti£ 
habcncur pcncs Gabr. indiCt. 
concluf 12. n.26. &perClar. 
in d.§.fcudum , quaeft. 3 1 .vcrf. 
fuccefliue , & per Tiraq.de re- 
tra<5t.ligna. §. 1 .gl./. vbi cx me 
tcfolemnrum Do&orum fate 
tur, vafallum quidcm non pof- 

4 fcconftitucrc t vfumfru&um 
in fcudo,l.ai bori bus.§. vlr.tf.dc 
vfufrucl.fcd tantum poccft ve- 
dcre frudtus totius ilhus tcm- 
poris,quo fcudum futurum eft 
pcncs cu m, cum prohibitus a- 
Jienare no prohibeacur fru&us 
illius rei vcndcre, !.codicillis,§. 
inftiruto 5 ff.dc leg. 2. 1.patcr, in 
princjp. rf. delegat.3. qnia ifta 
non eft alicnatio, fcd commo- 
ditas,I.vfumfru#um vbi AJex. 
in princip. ff. foluto matrimo. 
cxcmplo deciroa? quaenecpi- 
gnorari , nec vendi pnteft , ta- 
men eius fruttus poffunt alic- 
nari,cap.2. extra locetiam in. 
laicum non capaccm , ad tem- 
pus vicae fua? . Itcm vfusfru&us 



cedi non poceft,§. item rinitur 
inftitut.de vfusrruft.fru&usca 
raenilliusvendi,& hypothe- 
cari poflunt, 1. arboribus, §. u 
rT.dc vfufru&.l. cum infundo, 
$. quod fi mulier, fT.de iuredo. 
I.necciTario,§.final. ff. dccon- 
trahcn. empc.vbi glolT. in vcr- 
oo tuum . Poftrcmo minor a- 
licnare hon poteftresimmo- 
bilcs finc decrcto, &ex caufis 
a iure pcrmifiis, L ob a?s, C. de 
pr cd. m m. cum alijs: poteft ta- 
mcneorum fru<5tuslibcrc vcn 
dere,atquc fi maior dfcr.gloiT. 
prima , C. fi aducrfus vfucap.. 
curo al. js addu&is , pcr Tiraq. 
inlococitato num.5i,& 52. 

Quaproptcr , vbi valailus 
actionc pcrfonali fcobligalfcc 
5 addi&jsfruc-his t (nondico 
fi conilituiflcc ius realc ) qtiod 
beneaduertendum cft,vcpon- 
derat Ncguf.de pignor.vbifu- 
pranum.49.ck occafioncprar- 
dicia hypothccarccomnia bo- 
luiuaracite, vclexprcfsc> A- 
clor no repellerctur cxccptio- 
nehuuilmodi, fioccafionc di- 
tiorum fruauum pro confe- 
quutionc ftii crediti adhuc(va- 
falio viuentc^proponcret Sal- 
uianum intcrdiclumcotrade- 
tentorem icudi , vt cnim d«xi- 
musm prxcedeuti quaefttone, 
Saluianum intcrdiduilluc ten 
dit,vt carenus durct, quatcnus 
T 2 crcdi- 
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creJicor de fno cicdito fit fatif- 
fatftt? dc fruclibus , & non vl- 
tca. Mcnoch. rcmed. 3. ntinic. 
i^dcad«p><c. pofli & Hon- Exccptro quod resnonpotucric 
d.cd.conK2 5.I]b.2.num.3.que oMigfiriadcfu;:tfouripro- 



AR G VMENTVM. 



eo foi t:us pi ocedcrenr,vbi vcr 
farcmurinrcudo,ctmi*natura 
t fii c franfiiiiiJibiJis adquofcu- 
i) u r h * r edes, v t p u n fi f fiu c 6 
ci fliim vnicutquc cum elaufu- 
la & quibus dedcris,vci pro fe, 
& harrcdibusquibufcunqjiux / 
ra texr.in capi 1 -dc icud. non 
h;.benr. pp.p.nar.fcud.quoea 2 
fu ncdumvcniret fubgencra- 
Ji <'1>1 gitionc bonorum ucru 
olicnari poflet dominoirrc^- j 
fito , cum reputerur uti patri 



pria h.rrcdis,anobflct 
Agcnti in utili Sal- 
uiano. 

Bonaharedismn veniuntinge 
neraii ob/tgatione bunorum. 
Exceptio , cjuod bona fint pro- 
pria haredts habet iocumtn 
Sa/uianotnterdteTo . 
Bonab^redts an pofstnt perde- 
fnnttum ob/tgarr. 



monjalc&aliodiale, utpcr 4 Adttio haredttatts prohand* 



Alexand.COIlf.i73.infin.UOl. 

2. IXcium coni. 171.& 680. 
coIum.i.& ia£coa£ 1 5 6.'uo\. 
2 ck alios rclatos perRoIan.a 
V^I.de Jticr. dof.qu2eir.54.ful> 
num.22.ubi tcftnturdccom- 
mmii & tbi dicit huiufmodi bo 
na fub tali paclo,& m.iura c6- 
ccllao mprchcndi , & ucni- 
rc fub difpvfitioncgenerali fta 
turi, quod cnbuic lucrum nrari 
1 >c\c ccrta partedotis,uxorc 
deecdentein matnmonio fiuc 
^fijS , ur late profcquiturdiccs 
hoc magisa Dodtonbusrcce- 
) cum elle , quicquidnonnulli 
tontrariumtciuaueriiic. 



efizbi tjuis agh Saiutano in- 
terdttto ad bona haredts per 
defunclum oblrgata . 
obltgatio bonorum haredis fa- 
tla per defunaum fusttne- 
tur y fi non fuit adttahare- 
ditas cum "beneficioiegis , ejr 
inutntarif. 

QVAE.STIO XIU 

Vicro duodecima, 
an ccrrius poflcf- 
fS5 forconucntus rc- 
•>j§l flrtdio utilis Saf- 
inam pojiit ad ftu dc&nfar» cx 
ciperc,& dcduccreremabe» 
poffcflam, nondcbitons,fcd 

cius 




Lik It 



X 



19 



cius hxrcdis fuifle , & pcr con- 
fcqucns , > non vcnifle in genc* 
rali obl'gritionc bonorum^ncc 
ruinus pucuiflca dcfun&oobli 
gari, &crTectuscft maximus: 
quia fi lupponarnus,dciurebo 
na hxicdtf vcnirc io gencrali ! 
obligatione bonoruraj ac eua 
potuillc abipfo defunvto.oJ>U- 
gari,creditorrutt poteritexpc 
riribocrcmedio contraqucm 
cunque poflcflorcm , proban- 
dodecmscrcdSto refpe&u de- 
fun&i > & probando infuper 
haeredem quidcm nodicode- 
fyn&um pofledifle tcmporc 
contraitus, vcl poft , bonapcr 
rcum pofsefla , & fic obtincre 
iuxtaeu, qua? icripfimuslibro 
primoquaeft. vltima. 

Si vcro dicimus , non veni- 
rc in gcncrah obJjgatione, vel 
alias obligari no potuiflc, , pof- 
ftflbr tutus crit exceprione» 
qua in re duc funt inlpe£tio- 
ncs j quarum prima cit , an 
in gcnencralt obligationcbo- 
norum-vcniant bonahjercdts, 
fccunda eftan vcre poflintjvel 
valcant huiufmodi boaaadc- 
fun&oobligari. 

Qnatuiuatcinet adpri.nam 
infpcdioncm firmanda e,\ co- 
clulio , quod rcgulantcr mge- 
I nerali obligattone f bonorum 
no vcimint bona heredis iica 
nonfueiuntcxprebcobligata 



l. 



tcxt. cft fingularisin I. Paulus 
in princ.ff. de pignor.qucm fic 
furnmat Bart.ibi, & fcquuntur». 
Cyn.Bal.Salyc.&alijpoftgL. 
in I.arTiduisyC.qut pot.in pign. 
hab.vcrefert Neguf.- dcpign. 
mcmbr.2.p.2. fub.nu. ? 3.fub» 
dcns , conclufionem procede- 
re ctiam in lc^ali hypothcca 
indu&a a lcgcj. i . in fin.C.ccV- 
mun. delegat* vbi Do<£t. alia 
cnim dicuntur bonahaeredis,. 
alia dicunturbonadcfunclijta 
metfi rcfpcclu a&ioms perfo- 
nalis harres poflit grauari , etia 
inbonisproprijs, quandobo- 
nareperiunturpcneseum, vt 
animaduertitidcNeg.in loco 
proxime cit.in fi. num. 5 3. ta- 
mcn vbi fumusin concurfu, oC 
bona funt feparata ab hx rcd c, 
aliud diccdum eft,eo quod bo* 
na hasredis ex dcbito dcfuncli 
non afficiuntur hypotheca in 
bon sproprajs, vtbcnedcfcn- 
ditSurd. dccif. Mant. 3 1 c.nu- 
mero 4. 5. £.cxcplificando hac 
conclufionem etiam in bonis 
quacfitis pcr haeredem ex fruSi 
bus bonorum dcfun&ifuain- 
duftria cumulacis, nififortafle 
acquifitiu fuillct naturalis, pu- 
ta,cx alluuione proucnicns,vt 
ipfe dcclarat . 

Quinimofortius militat prar- 
dicray tato qct defu&us obligaf 
fct fc,& fuos hf rcdes>adbuc.n. 

obli- 
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De*vtdi SaltUno foterJi£h> 

obligatiodicitur rcftriaa,&li- Alij vcro totum cotrariura 

verius cile putarut , intcr quos 
fuk Bald. ind.l. afliduis.Ale- 
xandr. in conf. 173. num. 4. 
vol. 2. Neguf. proximecitac 
Surd.d.decif. 3 1 J .nume. 1 o. & 
hacveriorcm dicitRot.Rom. 
diuerf.dcc.i r^^.p.3-nu.i. Ra 
cioncsautcm, qua? adducutur t 
pro hac pnrtefunr.Prioaoquia 
harres adeundo hxreditatcm 
ccnfctur ratificafTc obligatio- 
ncm , faclam perdcfif ncltum L 
fi fundus.§. 1 .rT.dc pigno.Sc nc- 
dum approbaffe cius fa&um, 
vcrum ctiam illius confcicncia 
cxoneraffe,vr confidcrat Rota 
in loco citato d tex.in Lcum a 
matrc,C.dc rei vendicfc l.mo 
ra?,vbi Bart. ff.de acqu. haercd. 
quando enim quis fuccedu al- 
ccri,vidctur ratu habere , quod 
<abiliofa#um cft.i.folutum, $. 
folutam , ff. dc pignor. a&. fcd 
per ratihabitione piguuscon- 
nrmatur Laliena , rT.codem, & 
pro hac partefacicdo&r. Barr, 
in 1. rcm alicnam fubnumcro 
dccimoquarto, ff.de pignor. 
a<5t. 



mitata rcfpectu a&ionis pcrfo 
nalis,n6 autem realis , & ob id 
deficithypothcca in bonishe- 
redis,&fidchac re fueritcon- 
trouerfiaintcrcrcditorcro, & 
polTefiorcm, polTcilorcritab- 
ioluendus , & pro ifta parte bis 
iumcatufuitiufaiatu,vttcfta- 
tur Afflic. dcaf. 200. & Ang. 
quoq. in l.afliduis,C. qui pot. 
in pigno.hab. vbi refcrc,ita fuif 
fe dictum Parifis,&dceo mcn 
tioncmfacit Afflic.d.dccif.200 
Vndciurcmcritoin fa&icon- 
tingentiaa&or huiufmodicx- 
ccptionc eritrepelledusfctira 
deficiat fundamentufuacawtio 
nis,hocefthypotheca: Corn. 
conf.190.num. 2. lib.2. 

Quovero ad fecundamin- 
fpe&ioncm pertiner^ non mo- 
dica conrroueriia oriturinter 
do&ores , num pof&nc bona 
ha» rcdis obkgati f a.detunc"to, 
aliqui arbirrantur negatiuam 
partcm veram clfc in qworuin 
numcro fueie Cyn. Salyc &' 
R a p h aci in d. 1 .aflidu i s , C . qui 
pot.i n pignor. hab.quos fequu 
ri funt Irnol. & PauL dc Caftr. 
in Lfi heredi fecuus,rT.dcleg.i. 
& probaiTe ctiam vidctur Af- 
flic.in d.decif.200. nume. 2. & 
rffcrt NcguCind.2. par. meh. 
2.num.55 & Alcxan.in dicta 
lfi iwtrcdi fcruus num.3 . 



Sccundo facit, quia hypo- 
thcca bonorum fblo conlcnfu 
contrahiturl. i.f£ depignor. 
a&.& non folum eJiprcflo 3 fed 
etiam tacitol. 3. & 4. ft. quib. 
mod. pign. tac. contrah. at 
quidcra ha?res adeundo cdfcn- 

tit, 
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tit,faltero tacite, hypothcca; 
pcrdefun&um contra&ae, eo 
quia adeundo quafi contrahit 
curo c r cditonbus ha rcditarijs 
Lapud Iulianuro $. h. fl. quib t 
ex cauCin po(f.cat.§.hcrcs quo 
quc lntiutto. dc obiigat. igi- 
tur» 

Tcrtio , quia defun&us pot 
Icgare rcro haeredis, tcxt.cft ca 
piraiistn 1. vnum ex familia§.ft 
rcm tf. dc leg. 2. roulto magis 
obligarc Auth. multo magis, 
C.dc facr. lanc. ecclcf. 

Necfacit,quddcrcditor no 
poffit fibt pignus confirmare, 
cum habcat (cicnttaro, rem cf- 
k haercdis, cetTat cnim obicSu 
ybi harrcs pcr adiuoncm rati- 
ficauit hypotbccaro Barto.in 
J.i.$. 1 A<fe pign. & ita rcfpon 
dcndo tolhtur contrariuro pcr 
Ncguf. vbi fupra nuroc.57.iri 
fin. . »»«r 

. 'Minufquc aducrfatur quod 
teftator Icgando rem haerctits 
«6 poffit ei auferre dominium, 
ncc illud rcdfei Vtatransfcrrc io 
Jcgatanum fecudum commu- 
ncm o^lftonim tjeoecntiam,dc 
qua p<rr Alex. in d. L fthicrcdis 
«um-2 t .£fidoIcg. t i..ctirofjmiliT 
bus. oamhutccontrarictatifa- 
tisfactt idem Alex.tbi fubnu. 
^.vbi dicit,quad alia , & diucr- 

quc in hypothcca , quxfoio 



..' fl**ftto Xll i€ 

confentu transfertur , quod no 
acciditindominio,quod requi 
rit traditioncl. traditionibus, 
Cdepa&. . :,»x! 

£(t rame" aducrtendu quod 
aditio hereditatis eflct proba- 
4 data credttorc, vt ifltret hy- 
pothcca ad cffcdum, dequo 
agitur , ncmpc , vt Saluianum 
intcrdidum in huiufmodi cafu 
locum iibi vcndicct, & lta lup- 
ponunt citati dotf.altas iu.di- 
ciumSaluianinulIius ctTettno 
mcnti,vt in d. dccif . Kot. Kom . . 
\\ 1 6, in princ. pait. 3. quibus 
tunc probatis faluiano tnterdt- 
ftojocuscrir. . 

Qua? fan£ vcra intelliga , vt 
proccdant, fihaeresfuir indi- 
fcrctusabfquebenefk.legis,& : . 
inucntarij; At vbi baeres haerc- 
r5 ditarcm accepjflettcuai bene- 
fic.l.fecus diccnduro eftaln bu- 
tufmodt cntm cafu ftbiconfer- 
uatiusfuum pcr nor. m I. fi. §. 
in computattone, Gdciur.de 
ltb.& dcclaratnon indegan- 

tcr Rol. dc inucnttpar.4. 
fol.mihip2.inpar- 
uaimprcfsio 
nc quod 
mihi fatis atquum 



.. . • •» 

. i. 
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De <vtili Salmano Tnterdifl* 



ARG VMENTVM. 

Excc ptio , quod rcs fit mobilis, 
& in ca non confiftat hypo- 
4heca*an pciTir oppo- 
ni in hociudicio. 

S V tM M A R J V CM. 

I Agens Saluiano wterditfo repel 
itturexceptione^uod res mo- 
■ btltsfit. 

* Hypotheca non habct locum in 
pecunia bona Jidt confumptd. 

j Pecuniaquaextat penes dcbtto- 
rem dcbttorts mei, potejt auo- 
cari per Saluianum tnterdi- 
fium. 

4 FrucJns fati a conduc7ore in re a 
debitore locata^ non pojfunt 
auocari per hyfothecartam a 
ereditort . 

/ Salutanum Intcrdiftum datur 
etiam ad resmobtUs inyni- 
ucrfali. 

QVAEST. XIIL 

■ \ 

V*ro dccimo 
tcrtio , an pof- 
fclTor conucn* 
tus p< flit exclu 
derc . gentem 
rerr.edio unhs Saluiam, co lub 
prctextu, <qcf res, cotra quam 
agic , mobilis lit , & ob id in ca 




non confiftcre hypothecam» 
& pofle t exiftimo t>er text. in 
1. cum tabcrnam,fF.dcpignor. 
ubilurifconiuJtusdicit, quod 
crcditor non agit hypothcca- 
ria, nifiad n>erces,qua? rcpe- 
riebantur in 1 aberna tcmpore 
mortisdilrtons, non a< rem 
ad alns,qua? fucranc obligaca?, 
quamins medio ccnipore fuc- 
rintdiHracTi*, ubi not. Bald.oc 
Salyc. in fecundo not. quo lo- 
ci adduritut ratio, ne commer 
cium imptd atur,cxempIo .n. 
dicimus quod etfi hypoth ca 
cofiftac m pccunia I. idcm quat 
§.fin. ff. qui pot.in pign.hab.l. 
iifundus$.in uendicatione, ff. 
dc pignor. & hypot. tamcn nc 
contingar,contra&us, &co- 
mercia (ubuerti confequcns 
eft, tit ccftec hypothcca t qoo- 
cics bona fide pecunia fuic cori 
fumpta , uel commixta , aut 
non extat,addecif.ArTlic.dec. 
i^o.ubi teltatur,ficfuilff uidt- 
catum m Scnitu 5 cadem , atqj 
pari racione dicendum cft in 
alijsmobilibus, qu,? dcftinata 
funtaduiiimmercandi, &ad 
ufumuenale,qu£ non utniunt 
in generali obhgacione,ni(i rc- 
pi riantur pcncs dcbirorc tern 
p< >rc m<>ci Iudicj Ntguf.dc pi- 
gnor.par,2.mcmb.2.nuin.2 3. 
lal.in $.itcm Scrujanaiiiftit.de 
a£c. uu.51. Scrac.dc Mercac. io 

titu- 
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titulo mandati in ultimapartv- 
num.£& 7.& Put. decif.2 4j. 
hbr. 2. &hoc pa&o arbitfoi, 
procedere,& mtrareexceptio 
nem pre/entcm , no autem ab-" 
folutc in omnibus mobthbus; 
Hmccft,quodpcr SaJwantim 
mrerdi#um poreft etiam auo- 
3 canf pecunia, quae eftpenes 
dcbitorem dcbitoiis mci, vtco 
fuluit M. A. Eugen. conf. 8 ?. 
nu. 28. & per hypothecarianV 
auocaturquoqj pecunia, quae 
non eft comixta p«nes fecun- 
dum creditorem,vt dicunt Mo 
derm de Salui no par. i.c. 17* 
& idem eft , fi iecQdus credit< »t 
praeihtit cautioncm de ea rcfti 
tucnda prionbus, & anteriori- 
bus creditonbus, eo quod tuc 
fingiuiFextare, vr pcrSurd.de 
cii. 60. num. vlt. poft Afriic. & 
RotrRom.in nouiis. diuerf.de- 
cii. 5 42 .num . 2 .par. 3. & rame 
ptcuma dicitur res mubilis , & 
intcr mobilia coput aturl. mo- 
ucnt.um,rf.dc vcrb.fignific.no 
igitur iltaexceptio videturve- 
f a aWoiuicS iicet Surd.dccif. 
£7. rcferat , fuiife in eo Senatu 
dec fum , frudus a Cdduclore 
pcrccptos , tamquam mobiles 
in rc condu&3 a dcbitore, non 
venire m generah obligatione, 
ncc a pnun crcditore auocari 
poilccontra condudoremjta- 
meninca deafioncfic refoliK 
.0 



* tum txtitit, non cxeoquocf 
frudtusmobileseiTent>fed quia 
rempore obbgationis non fuc- 
rant fati adebitore , fcd a con- 
du&orc,& per confequens, c3 
non cilent debitoris, no etiarri 
poruerunr coprarhcndi in oblt 
gatione,quia res aliena obliga- 
renonpotcftl.i.§. i.ff. dcpi- 
gn.l.rem alienam, fl.de pigno: 
a&.cV Surd.in citata decifT nu- 
mcro 12.cap.13. uoenim,fci 
cundum eum , neceifaria funt, 
vt fruclus futuri vcniant in ob- 
Iigatione.Primo quod rcsprin 
cipalis fit 1:1 bonisdcbitores tc 
p^reobligationts.Sccundo q<T 
fucrint ab ipfomet debitorc 
percepti , alias altero deficicn- 
tc, obl>gatio nonfubiiftitpec 
glof.in 1. potior. §. fi de iutura, 1 
vbi Barto.ff.qui por.in pignoi 
hab.& faciunt ea , quae knbit 
Neguf. in 3. memb. 2. par.nu- 
mero 45. quorum neutrumi 
dcficK bat in eo cafu , \X ficie- 
bat enim primu 5 quia res pnn- 
cipalis,qua? pctebatur , no erat 
tuncin bonisdcbitoris,ex quo 
fruftus abconon fucrantiati; 
dcficiebatj&fccundum, quia 
nonfucruntabeorccolc&i, vt 
diaumcft. Vndeiurcmerito 
non confiftcbat hypotheca* & 
uamui^ fruclus fintparsiun- 
i,& veniant in obligatione h 1 
Iulianui§.fi irudibus,ff.dc aCt, 
V cmpt. 
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cmpt.I.fru&us,ffdereivendic. 2 Resvendita y cuiHS domtmu fitit 
tamcn jllud eft vcrum in fr ufti referuatu, donec vendttor de 
buspendcntibus, fecusinfru- pretio i/iiusfitfatisfaelHS, 06 
Clibus, qui a folo funt fcparati, ligari minime valet. 
& pctuntur acceiToric , non 3 Vendens rem cum referuatione 
principaLtcr , quo cafu non dominif \habet interim ani- 
veniutin obIigationc,nifi qua- mum locandt non vendendi. 

tenusiintdcbitoris,vtdixi,pro 4 Referuatiodominif fiuefiat ante 

claufuUm confiituti.fiue poji 
in eodcminttrumcnto, paru 
refert. 

Confcfsio venditorisfalla in io- 
strumento nocet JitcccJJorifim 
gulari^etiam rejjtc&m 
0* 



utfic refpondct Surd. inloco 
citatofubnum.io. 

In vniiieriaiibus vcro , vtin 
grege, & Peculio, in quibus 
datur hypotheca,no effet pro- 
babiliter dubitandum, quin ha 
berct quoque Iocum Saluianu 
5 tinterdi<3um,vtfuitdi&umin 6 Exceptio iuris tertu excluitua 



caufa Romana pccudum , vt 
4.Maij itfoo.corabon.mem. 
Gyptio,&inalia RomanaSal 
uiani Veneris 1 1. Ianuarijco- 
ram R. P. D. Dccano 1602. 
regiftrata fupralibro i.vltima, 
quaeft.&de Saluiano Ioqu ens 
hoc dicit Thibcr. Salut.in fua 
praxiRom.Iib.a.ca. nu.38. 

ARGVMENTVM. . 

Exceptio quod rcs pctita fubia- 
ccat rcferuationi dominii altc- 
rius, (ionccdeprctio illtusfue- 
iitfatisfadtus,an 
inhocrcmedio. 



S VCM M A R J VLM. 

* 1 - « • » 





titorium. 



penitusiurts agentis, admtt 
titurettamw pojfejforio adi 
pijccndx. 

QVAEST. XIIII. 



Va?ro decimoquar 
to 5 3n obftctagcn 
ti hoc rcmcdio , 
<j<Trcs, m iudicio 
lnbiaccat dominio 
akcrius,quiaprimus crcditor 
ilJius rci , iibi dominium refcr- 
uauit, doncc de prctio fuerit 
plene> & intcgre fatisfa&us , 
quo non obftantc, res tratifi- 
uitpcrpluresmanus, adhuc 
ipfoprimo vcnditore non fa- 
tis6£o > & tamcn propter xs 
alicnuroprimi, fcu vltcrioris 
cmptoris res cfttndikriminc, 

& 



dedu&a 
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& controucrfia pofita pcreo- 
rum crcditorcs , quid diccnda 
in huiufmodi cafu$ an denega- 
daiit lmmnTio 5 Etduo rcddc- 
bant quxftioncm dubitabrle', 
quorum primu clt ilfud , quod 
hoccodcm lib.2.quaeft.7.fcTi- 
piimus, ncmpe, cxccptioncm 

1 dominijt noncflciuremcdio 
poflcflorio admittcndam, vbi 
vidcatis , quia hic non repcto, 

Sccundo facicbat dubium, 
quod dum Rcus allcgat rcfcr- 
uationcm Dominijad fauore 
alt crius,deduci t pcr confcqucs 
ius tcttij, & tamcn illud no ad- 
mi tt.ru riniudicijspoflciV-rijs 
pcr ca, qua* fcripiimus in qux- 
ili o. 6. hoc codcm hb.cV in Sa! 
uiano voluitRot. Romaua, irt 
vna Romana Vinca? 5. lunij 
1 5^8. coram Orano, num.3. 
intcrconlilia Farinac. in ordi- 
ne x 2 7. iufta itaq; vidctur im- 
niifijo pctita pcr aftorem pro- 
batis dcbitis cxtrcmis. 

Vcrum in indiuiduo qua?- 
llionis noftra? rcpcrio cafum 
tactum fuifle pcr Surd.in dc- 
cil. Mant. 1 57. & in contrana 
fententiam itum cflepereum 
Scnatu , ca potiiTimum ratio- 

2 ne, quodrcs t aliena obligari 
non poteft 3 quamuis cnim rc- 
gular . t cr vcndi poflif, l.tcm a- 
licnam.tT.de contrahen cmpt. 
%poth<«uri vtrominmicpo 



tctr,1. 1.5. i.rr. dc pignor.l.rcm 
alien a m vbi Bart. ft. dc pigno. 
a&. & bcne Ncguf. dc pigno. 
par.2.mcmbro 2.num.52.vbi 
fub numc*$8.{ubtiliter adiecit 
ration* diueriltatis . At ficdo- 
miniumrci, proptcr rcfcrua- 
rioncm fa&am , rcpcritur pc- 
ncs alium, igitur perconfc- 
qucns dcficir hypotheca, prin- 
ctpalefundamcntu, quod pro - 
ducit Salujanum,3t confcquc- 
tcr Acl «r excluditur Rot.Ro- 
man.dccif34.numc.7. par.2. 
Qyod vcro refcr uatio dominij 
in re vcnditatcncat,non cfl du 
bitandum.Bald.in Rubr. C.de 
contrahen.cmpt.num. 1 3. Af- 
flicl. deeif. 3^8. cumalijsplu- 
ribus. 

Rurfus,qui vendit rcm cu rc 
fcruationc dominij vfqucquo 
fucrit fatisfacTus,non intclligit 
3 vendere,fcd intcrim t locarc 
Mago.dccif.Luccnf. 3 j. num. 
£.& dccif.p 2 .num. 1 5 . condu- 
&or aiitcm non poffidct fibi, 
fcd domino , 1. 3 ,§.quod fi fer- 
uus, ff.dc acquir. poff. 1. fin. ff. 
dc vi, & vi arm.igitur dcficit 
pnmum cxtremum, hoc cfl 
pofTcllio dcbitoris, de tcmpo- 
re contrac3us,veI poft, & cum 
poflcflio tuc rcpcriatur pcncs 
cmptorcm cum dicla rcfcrua- 
tioncjdcbetinterpfctari fccun 
dunnitulum praeambulum cx 
V 1 iurc 
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\<t <r T)e Vtili SnluUno Interdi&b \ \ 
iure condnc3ionis, lcg,2.C.de &: demonftr. quod non cftidi* 



acquir.poiT. & I.quaedam mu- 
Ifcr, tf. de rci ucnd. merito non 
potuitplus iurisinalium traf- 
fcrrc, quam ipfc habeat vulg. 
regula ncmo phw , fT.de rcgul. 
iur. tn tantumqucrefcruatio 
domj ; • ij uak r,& luflinctur * ut 
quanniism inftrumcnto fuciit 
appofita claufula conflituti, & 
fic deucntum cft ad traditio- 
ncm,parum rcferant fiue con- 
4 ftitutum praccdat f refcrua- 
tionem,fiuc lubfcquatiir,quic- 
qu:.! iu contrarium fcnptum 
rcuQUent Neguf. depign. que 
idcm Suid. rcprobatum dicit, 
&rewlcji'cnpiuor. Porroca, 
aux rTunt iu codcm infnumen 
to cum dicantur corr< (pectiua 
tamquam fatta a ram eudcm 
notario, & teflibus.Pur.dccif. 
1 7 i.Iib. 2.1111.3. & Ru. Kom. 
in nouiiT. Jecil. 1 1 5 9. par.^.nu 
mcro 1. iuuim altcri incflccc- 
fentur I. Iccla.ff. fi ccrtum pct. 
gloir.magna, in l.fitibi.C.loc. 
& glol.in I.2.C.deiur.caIum. 
& in eispei cofcqucnsnonda- 
tu r, nequc prius, ncquc poftc- 
ricjs , I.contraclus ubi IJart.C. 
dc fi-Jc inftrum.cumajijs^cita- 
tisprr Surd.dida dccil. 157. 
nume.tf. & fi alitcrdiccrcmus, 
c r.trahentcs ccn.fcrcntur fe in 
contincnti correxilsc, contra 
f.ex J.nam ad ea, ff. dc condi3. 



ccndum. 

Non obftant contraria , & 
primum quod dc cxceptione 
dominij d c< batur,d:!uitur pcr 
ea,qux fcripfimusin quacftio- 
nc cx aduerfo citata , quo loci 
firmauimusjcxccptioncm do- 
minij, qti.r eft in ptopu^pofTe 
oppontad r< tardadam iminil- 
fionem m.Saluiano intcrdicto 
quibus addo Mcnoch.de adi- 
pifc. pois.rcmed. num.7 5 1 , 
quahs elt prxlens , cum de ca 
coflct perinfmimentu, quod 
facit probationem probatam 
Barto.inl. t.num.S.ft.dc nou. 
oper. nunc.Alciat.de pr.vium- 
pt»rcgtil.3.pr*iumpr.8.num.. 
7*S.& facit tcx..in l.cum preci- 
bus, C.de probat.& fucccfTiucr 
5 confeffioineoemanatat prf-« 
ludicacquoque iucccfsori fin- 
guJari,ctiam rcfpe&u dominij 
Rot. in nouifs. dccil. 693. par. 
I.num.2.& 3. & dcc1f.775.nu 
mcro 1 .cadcm partc, maxime 
quando cO cmanata ante ius 
qua?fitum.i>urd.dccif,2 5^.nu* 
8. ubi ioquiturin proprijstcr- 
mimsdc Confcffionc empto- 
ris,&uenditoris. 

Non ctiam obftat fecundu 
dc exccptione iutistcttijnon 
admittedain pofscfsorio, quia 
ubi poflcflor pro dcfenfione iu 
tis fui ailegat lus tutij>quod eft 

peoitus 
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penit tis cxclufiuu t ucris agcn 
tii, auditur, & impcdic immif- 
fioncm,ut fcnfit.Menoch.in di 
<3otra&. deadtpifc. rcmcd. 4. 
nu. 595. maxime, ubiintcrcll 
poffdi-j * dc quo pcr Surdum > 
dccif.Mant. 144.num.10.ncc 
dccifto Rote c6trariarur,quitv- 
immo confirmat opinioncm, 
ubi ius tcrtij cft penitus cxclu- 
iluum,ut ibi. 

. Ctffarcc tamcn huiufmodi 
oppoiitio.fi conftare poflcc dc 
folutionc s fu&a ucro Domt- 
no,qui fibi dominjum referua- 
uit) cx regula folucioneeius 
quoddcbccur,& tuc cnim col- 
lcretur mtercfle ipiius poffcf 
i ! > r 1 s ,1 1 qucm ipia rcs cranslaca 
fuit,cum amplius mplcft&rj nc 
qucat occaftonc prxdi&a , ea 
quod dominium per folutione 
fuiccxtinctum, quadoquidem 
curri traditto fucric conditio- , 
nal is,quacc n us prctium folua- 
tur,ut pcrTiraq. deconft.par. 
3.1imit.7.nu. 1 6. Barr. in l.fub 
coudici o nc, nume. 1 o.rf.de fo- 
lut.Nat. confil. 1 88.nu. 1 .cum 
alijs adJuchs pcr Surd. inlo- 
co lupra cicato.num. 5. utique 
adtmplcta condittonc, omnc 
pcriculum tollitur, & rcferua- 
tio dominij nullfiamplius, for- « 
titurerTcaum.argum.l.cedcrc . 
diem^ff.de uerb. Ggmf. cum £- 
milibus. -t > <t 



♦ 

ARG VMENTVM. 



Exccptio quodcrcditor nffcqu u- 
tus fit partembonorumdebi- 
toris cotra alium tertium pof- 
icflurcm codem remedio,ari 
obftet m huiufmodi iudicio t 
Saluiani. 

r v • 1 

S V M M A R I V M. 

/ Variatio non admttntur poft eU 

clionem. 
2 Hypotbccaria aftio dstnr info- 

lidum ad omnia bona debito- 

rjs. 

j Crtditor habens plures infoltdu 
obligatos fi primo agit contra 
vnum^notamendtntgatur^ 
. quin contra alios indt expe- 
ririvaleaf. 
4 Saluianum interdicJum datur 
ad omnia b$na debitoris info- 
- lidum. 
$ Creditor flurium rerum alttr- 
natiuefaftaeUftionevnius, 
: nort potest ampUus variare. 

QVAESTIO XV. 

: 1 

Vaero fuccefftue , ; 
an Actor rcpeilt 
pofTitexco,quo4 
affequutus fit alt- 
qua bona ab alio tcrtio poffef- 
fore dc iuribus dcbitoris«hoc 

codcm 




Digitized by Google 



* « . De-vttLSduu 

eodem remedio , in quibus fa- 
risticri ualet dc eorum fru&- 
bus j Ec «pcllcndu m eflfe uidc- 
barur pcr dodrina Barrol. in I. 
cumquiccrraru mj §. fin.fT.de 
ucrbor. obligar. pcr cura rexr. 
ubi dicir, quod cumcrediror 

1 t habcr phires res obhgatas,in 
quibus ci darur c!e<ftio,fi fcmcl 
unam elcgir poft lirem conrc- 
ftaum , non liccr uariarc , fiuc 
eledtio proucniat ex Icgali di- 
fpofttione,4iuecx difpoiitione 
hominis,!. 3. §. gcneralitcr, ff. 
de co,quod ccrro Joco. 

Conrrahu tarncn m.igisuc 
rius,cft ca potiflimfi i6nc,quia 
Saiuianurn interdi«5lu non tno 
uetur, niiivbiadcO hypothc- 

2 cariatquae datur in iohd.um, 
vtcft rextushtcrahs in L Mo- 
fchis. tf.dc iur. Fifc.-vbi gfof. & 
Barr. igttur non potcft Aotor 
fubmoucn hiauirnodi excc- 
ptione,fi de pra?fcnti agar con- 
rra aha bona , fibi gcncralircr 
ohhgata ; Hf c cft cnim naru- 
ra Jiypothccanst* a&ionis, vt 
auocct omncs rcs, &omnia 
bona dcbitoris loco pignons 
dcrincnda donec crcditorinte 
grc fir iaesfictus dc iuocrcdi- 
to,vt plures dixiniusl.i. C.ti 
vn-cxplut-hffrcd. crcd. vd dc- 
bir.bart.in Uicum vcnditorin 
pnncipio, tt.de euictionibus, 
quarcobid peunuurm; eudi- 



19 Jnttfdi£lo\ 

rori , vrpolfit auocarc rem, 
quamuis fupcr aiia ius pedeat, 
qu ini m mo,& omnia dcbi toris 
fui bona profequi valer m farif- 
faftioncm crc diri , vtbcnede- 
clarat Capic.deof. 1 1 ?.n ume. 
6.& 7. vbi arguendo dcperfo- 
ms ad res,dicit, quod quem.td- 
modu creditor , qiu habcr plu- 
3 resfobligatosinfolidum,{iprt 
mo agit contra vnum , dcmdc 
vulrexpcriri conrraalium po- 
rerir, electa prima via,ad aliam 
confugcrc,non obftantc,quod 
priuscgcrit conrra vnurn per 
i)oC-rr.Bart.inl.duobus,$. vbt 
duo coI.2.tl.dcduob. Hcis,ira 
pari rarionc diccndum m cafu, 
& ad effc&um , dc quo agirur, 
narodonecdebjtumdurat , & 
inrcgralitcr non cft ioluittm, 
nuilarcs obligataiiberatur, q 
repcnrurobligata, ctia lipars 
dcbiri fuerit folura 5 (ed adhuc 
infolidum fubiaccr I wpothece 
].quamdiu,C. de dilira&ione 
pign.l.ii rcm,§.omnis, fif.de pi- 
gno. & ob id cft in cl ccrione 
crcdiroris, qui habcrplurabo- 
na obligara , experiri contra 
quae mauulr , in I arisfadionem 
fui crcditi 1 .crcdiror is , ff.dc di- 
ftrac. pigno. & hoc voluit Nc- 
guf.icpigno.8.par. mcmb. 1. 
nr.48.cv 4?. fubdcnsfubnu- 
mero 50. quod fi aliter dicerc- 
mus, icqucrctur maximum ab 
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furdum, nempc, quiacumin 
gcncrali obligationc veniant 
p ix fc n tia ,& fut ural.fi. C. qua? 
rcsoblig. potT. fi diccrcmus, g> 
VOtqiif quc rcs fi t obhgata pro 
rata, ficfTcnr millercs ( ytin- 
quit ) crcditor tcncrctur pci le- 
qui aliquando millcfimam par 
tcm, quod rcfultarctin maxi- 
mum abfurduro, 6V pmudiciu 
ipfiu s crcditoris , & hy [ otheca 
dimmucrctur. Vudc non cft di 
ccndum id pcr quodpoflitfe- 
qui abfurditas,& tn humanicas 
J.nam abfurdum, ff.de bon. li- 
bcr.l.obfcruare,§.fin. ff.dc off. 
procof. &ca. Venerabilcm,dc 
cicct. & hoc in Saluiano in- 
ccrd. comprob.it Bocca. de 
ccnf.par.3.nuin.5 i.cir.fincm, 
& licetpredicra clara finc, pof- 
funttamcn confirmari perea, 
quatdicit R t. Kom.loqucns, 
&ipfa in Saluianodcc^.p.i. 
diucrf.num.x ult. in fi. quo loci 
4 halxrurquodSaluianum tin- 
ccrdi&um potcft dari ad om- 
niabona dcbitoiis, vt dcbitor, 
ccdioarfcctus, foJuatdebitum, 
&tali p:ui<j citius crediton fa 
tisfict, folmocnim dcbito, cx- 
tinguitur hypothcca, &toik- 
turiialuiauu, quod ctfidctur 
ad omma dcbitoris boua, ta- 
mcnifta compulfio n5 cft prae 
cifa> fedcaulatiua, vtinpro- 
prijs tcnninis dcclarant Mo- 



Jgudfiio Xlll 9o 

dcrni de Alim. cicu.8. priuileg. 

5 2.num.i.in fi. 

Ncc do&rina Barc.incon- 
crarium addu&a,quicquam fa- 
cic ad cafum pra-i cntcm, nam, 
vt pondcrat Capic. dida dc- 
cif. ! i9.fub eodcm, numero* 
tf.cius do&rina proccdic,& lo- 
quittir in credirorc plurium 
^ rcrumtalccrnatiucdebifarum, 
quo cafu cum nonpoffic, nifi 
vnam tantum rcm cligcre, fa- 
cla ele&ione vnius, ac5io peri- 
miturl.t.& i.ff.de verb.oblig. 
cu lbi noc.quod penitus a qu*> 
ftione noftra diucrfum cft , in 
qua credrtor habet ola bona 
fuidcbitoris in fohdumobliga 
ta, non alternatiuc , & me- 
rko eius doctrina non appli- 
cacur. 

ARG VMENTVM. 

Exccptio nullttacis oblfgationfo 

6 hypothcca; an admitta- 
tarin vtili Saiuiano 

intcrdiCto. 

1 ExcepttortkiUtatts diatur con- 

cewerc pctttonum, & fr$- 
pterea non admtttitur tn fff 

fejforio. Ltrntta utm. it,- 

2 Nullttasnon impedit executto- 

ttonemcontraUus . 




c • Derutih Sduidnofnterdi&o 

J KuUitAsnopotesi dltgarikTtt, 
tio.Faiitt. n/tmcroii. 14. 

+ NuUttas.de ejua conflat inconti- 
nenti nunquam cenfetur ex- 
clufd. 

S AnnuUato princifali , annuiid- 
tur quoquehypotheca^ accejjo 
ria . 

$ lurarnentum non fupplet dcfc- 

ifum forma k jfatuto reqtuji- 

txtnconcl.Mtnoris . 
7 Authcuttca yfacramenta pubt- 

, rumdeclaratur . 
/ luramentum non Itgat Ter- t 

tium. . 
9 NulUtas fottti allegari a Ter- 

tto t non obstantt ratificatto- 
. ,m aiJus nullttcr ge/it Ji rati- , 

fcafto fubjcqttuta Jn poji tus 

(juxf:tum . . j 

/ o Lex finaits C.fi maior ftc. an 

procedaf in dolo frtjltm- 

pto. 

1 1 Ratificatio indtttia ab homint, 

non trahttur retro prout cx 
tunc tn prxtudtctum tertij^ 
fcd prout cx nunt. \ 

1 2 Exceptto concernens petitorm 

ft consttt tnconttncntc admit 
titur ttiam tn pojfejforto . 
; s Nuitttas deducla permodum . 
, cxciptcndt tmpcdtt Iitdtctum 
. Salutam , fidtta conjitt W- 
comtntmi. 

* • . . . . m 
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Vaero fucccfli- 
ue , an excc- 
ptio nulhtatis 
Jfc hypotheqrira 
pcdiac jmmtf- 
lio nem in uti- 
liSaluianointerdi&o, &pri- 
ma facie vsdcbatur diccndum 
quod non,quia exceptiot nul- 
litatjs cocermt petitorium,un- 
d£in poifeiTono non foletad- 
mittc , fcd debtt reftruari in 
alio iudicio Rot. Rom. inno- 
uifs.d1utrl.dec.78c>. par.3.iub 
num. 3. Moderni Macerat efes 
uanar.rtfol.lib. 1 .rcfol.yo. lub 
num.3.&rcfol.3.!ib.2.numer. 
2 1 .in proprijs terminis Saluia- 
ni, fiimcit cnim conftare de hy 
pothcc3,& obJigaiione d< bito 
ris ad obnncdum m hoc remc- 
dio pcitc florio, no aliter difcui 
fo dc ualiditatc,& uinbus obls- 
gationis.& inttr.l. h . C. quorfi ; 
bon orn m,J . 2 . C. dc a?dic. di 11 . 
Adr. toll. & in fpecie Honded. 
conf. 1 7. num. 1 3. lib. 2. 

Quod maxime dicendu ef>, 
quia nullitas regulanter non 
impedit executione contra- 
a u s , ncc niinus sllius t effe- 
<5him rctardat , doncc pcr rcm - 
iudicatam caula fuerit tcrmina > 
taBcro. conf. 1 1 9. nu.i.bb.3. . 

Lanccli. 
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Lancel.de attet.p. 2 .c. 1 7 .de ac 
tcnt.null.lic.pcil.n150. & Caf 
fido. dcc to. »1.5.7. 8 *dc rcfcr* 
Echac vidctur proccdcre , ;c 
fupponamus, hmoi rcmcdni, 
«6 cotra dcbitore,fcd cotra pe 
nitus t crtiu ,m t e tatu efle,a quo 

3 nullitastallcgan no pot>fed ab 
eotantu>ad cu.usfauotcmnul 
Jitas fuir introducia, & c! t vcra> 
atqjcoisDoCtoium ccclufio, 
qc* dcduci non pot , nifi co vo- 
fetc^ad qu^pcrtinctimpugna- 
00 aclus,vt dc comum tc ttatuc 
Surd.dcc1f.70. nu.2 6. & dccif. 
io8.n.2.3.cW4.Hot.Ro.in no- 
utfs.dccil.22 j.p.3.1ib.2.gl. in 
Lclcgantcr vbi Bar.ff. dedolo. 
Arctin.conf.77.nu.d.Innoc.in 
c. 1. vbiofsCanoniftardehis, 
cj fiunc a Praelat.fin.coni.capic. 
Put.dec.^/o.li.i. Crcf.dcc.i. 
locat. & pluries fuit tetu in Ro 
ta Rom. v t in illa Romana do- 
mubdic^.Oeccbris 1592. Co- 
ram IJluitr. fs. L >. Card. Manti- 
' ca,& in ilhRomana. Palatij S. 

Manar Lune^ 1 5. Maruj 1^04. 
- CoraIiluttnls.Pamphilio,qu5 
in manuicrip.circumfcruncur, 
&inalijsplnnbus. 

Vcrum totum contrarium 
facilhmc dtfcndipot, quoties 

4 nuUuasdiputcnst&dccaco- 
ftac incontincnti abfq, co qcT 
expcotet extrinfcca probatio- 
nem,fedcx lc&ura inftrumcn 

a 



« 1 % 
* * 



4«tit. XVI »» . 

ti c bligationis deprchendacuJ» 
quiahaec numquacenfeturc* 
clufa , & rcieda Marant.conf. 
3 7.nu.32. \' difpur. 6. rui. 33. 
Korn.conf.42.num. 3. & 5.C5 
phal.cof.207.nu.i.lib.2. Viu. 
dccif.2 20.nu. 1. Ant.de Cana. 
in cra&.dc exccut.inflr. q.2 . & 
ratio cft in proptu, quia hy po- 
theca non potctt accedcrc oblt 
gatiom nulla? > & incfficaci glo. 
ting. in La.in fi.tf.de condit.ob 
turp. caul.vbi Bart. & fcquituc 
Neguf.dc pignor.3. P-i- meb. 
nu.8.& fub nu. 1 2 .vbi dicic q<T 
qucmadmodu obhgatio filijfa- 
milias in mutuo cft incfficax 
ita pariter,& hy porhcca tam % 
accctToria I.fialius ff.qua? rcs 
pign.oblig.pof.vbi Bar. & hoc 
idcm in terminis Saluiani fir- 
mauit Surd.confil. 19 1 .nu. 1 7. 
& 1 8 . h b . 2 . vbi dicit quod fi ob 
hgatio fiuc factaaminorefind 
debttis iuris (olcmnicacibus,eft 
ipfo iurcnulla, panq. ratione 
cbligociobonorum nonfubfi- 
ftit tincfolemmcatel.i.§.i. & 
fi.ff.de rcb.eo.l. icd &fi Fiauia 
$.pignori.tf. co. quia prolubica 
alicnationc cfifctur quoq; pro 
hibita pignoratio I.fi. Cde rc- 
busalie.nonabeu.Iaf. n§.fio;s 
infraudem. inft.dcad.nu.23. 
& quiprohibccur alienarcpro 

hibccur ec adufaccrc pcr qu£ 

l.codicuV 

X b 
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mun i$ Dodorum fcntctja , Je 
qua tcftatur Amat. in citata de 
af.y.num.vlt.quarouis .n. ila- 
tucrcs no porTint difponcrcfuv 
pcr luramcnto , tam<| fupcr 
matcria adeosnonpertinete, 
c. dcbitorcs, cu ibi not. dc iur. 
iur. pofluntt3menopcrari, & 
fta tu erc, quod couacl us fit nui 
lusj&aufcrrc vircsobligatio- 
nis | quar iuramcnto inducitur, 
vt firmauit Kot. Ianucn. apud 
Chart.dcc il. 8 1 . & ita adtmerc 
fidem in ft r umcnto, & pcr indi 
redum, tollereiurametum,& 
vim probatona Rot.Rom.in 
nouifs. diuerf. dccif.8. par. j. 
Pu t ,dc cil . 1 1 6 . lib. l. & itcrum 
dcoi.5 n.lib.a. nu.4. quiata- 
men matcria fatis cft proltxa 
vidctc Manc.in d. t r acl. deiura . 
par.4.crTcc.prirno,qucil.4.vbt 
plcnc tangit ocs quarftioncs, 
ad matcriam propofitam fa- 
cicntcs, vtin pun&o Saluiani 
intcrdidfr firmarunt Maccratc 
fes in di&a rclo 1. 3 . lib. 2 . 

Etll prardi cta aliquam pa to 
rcntur difhcultatcm rcfpc&u 
iljius,qui iurc iurando fc aitrin 
xit,carerct tamcn dubio rcfpe- 
Itu tcrtij,contra qucmludiciu 
SaJuiani moucretur, qui non 
S obligaturt luramero, & cotra 
quc non obftat exccptio pcria 
rij Kot.Rom.in nouiis.dce.97. 
nu .pcn.& dccif. 1 7 7 . n u . 3 . p . 3. 



8c fedt tcxt.in c.quauis de p ac. 
in 6.8c cxtat do&r.Bar. in I.ti- 
ria,$.Impcrator nu. 5 .ff.de lcg. 
2 .& in p ropri js tcrminis aiad- 
ucrtit Anch.d.q.2o.lib.i.nu.?. 
& 6. co q vT Iuramcntu eft pcr- 
fonalc , & pcr lfta tonc non ct 
tranfit ad heredes,qui ncc ct ar 
datur pctcrc reiaxationc iura- 
mcnti GiuUPap.q. 140. nu.5. 
cum fimilibus. 

Nulbtafqs mtantuj a Tcrtio 
allegari por vt quauisminor ra 
tificetcotra&u, fiucquicuque 
contrahcrc prohibitus,non ob 
id ci prxclufa crit via dicedi de 
nuHitatc,(l ratificatiofuiflctfa- 

9 <ft a t poft ius quefitu Tcrr io,na 
qu ic cjd fit in r ati ficatione taci- 
ta , a lcge indu&a cxcurfu tpis 
p l.fi.C.fi min.fac.rat.hab.cu- 
ius natura vf ciTe,vt trahatur re 
rro ad repus initij & cotra&us 
1. vlr.Cad Maccd.c. ratih abi tio 
n c dc rcg. iur. in 6. & fic prout 
cx tunc,no aut prout cx nunc, 
dcquo vidcndus cftCaputaq. 
dcc. 1 .pa.3-in vcrb. ratificatia* 
Aucni0n.dccif.5p. Rot. Rom. 
dcc. 1 o 2 .p. 2 . n u . 1 2 .Surd. dcc. 
7o.n.24.Mcnoch.de rccupcr. 
poiT.rcmcd. 1 5. nu.15 5. cu lcq. 
Simonccll.dcdccrcr.li. 3.trt.p. 
ca 1. 2 . & nouift. Maceratcfcs in 
d.rcfol.3.1ib.2.nu.2o.In quibu 
locis habctis u declaratu , qDo 

1 o jpccdat d.lex finalistCfi min. 

X a fac 
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t>e *vtik Snlmano IntcrdtSh •* 

-fcc. &an habcat loeumindo- in lit.iur.f T.num. j.rf.cV 7.T1* 



Jo pra fampto rcfultanrcex o- 
miflis folcmnitatibus ftatuti , 
& quid in dolo refultantc cx 
cnormi,vcl cnormiflima laefio 
ne, ramcn omiffis ad prelens 
prjcdirtis; In ratificationcin- 
ducla ab hominc racihab.tio 
in prxiudicium u rcij non cra- 
mtur rctro, prouc cx tunc j fed 
1 1 C3utum prout cx nunc, t quia 
metlio tcmporc inccr contra- 
&um,& ratificacioncm qua?fi- 
tum ruic ius tcrtio , vt intcliigit 
Simonccl.in Ioco proximeci- 
taCO nu. 17. & 18. quo loci ad- 
«Jucic ctiam huiufmodi dirfere- 
tia- ranoncm diuc* rlitatis, & ita 
remanct firma, & indubitata 
conclufto,quod ratificatio ho- 
minis (uitineuir tamquam no- 
uuscontractusJ.adoptio,rT.dc 
adopt.&art.in l.obfcruarc, nur 
4.ff.dcori. proconf.Mcnoch. 
ind.mncd. 15.11U. 154. Surd. 
dcdl.33.nu. i4«&dccii. 245. 
numc. j. qua? non pioccditin 
pra?iudicium tcrti]> lcd iulum- 
modu m pr«*iu4»cium ratifica- 
lis , & fac Jt textus w 1. b- »i\oru, 
vbi B rt. rT. rcm rat. lub. & tU 
tcx.incap.cx paac 1 ecanide 
rcfcnpr. & elt rcgularc , quod 
ratificuciu non trahatur retro- 
m pi xiudiciumccrcij, co quod 
mediumcftiinpcmocns,&ex 
craua u5 fum ha,UuaPlot. de 



raq.de iur.conft.ampliar.i 7. & 
Surd.dccif.189.num.1S. fiqui 
dcm rartficatio ficri dcbct co 
tcmporc, cfiio non fit prius a!>j 
htsqusfitum Grat. confil. 76. 
lib.i.Aicx. conf. 78.num.22. 
lib. 5 .Ofafc.dccif. Pcdcm. r 1$. 
nu. 23. Caftr. conf. 195. Iib.2. 
Dcc.conf.2 2 5. nu. ?.& Bcro. 
conf.i^.nu.et.l b.T. 

Etin rorfioribus ccrminis in 
pun&o Safuiani interdicti coo 
JuiuitHonded.conf. 2 5. 
dicensjquod ctiam daea validf- 
tatecontraclus,fi adhuccclc- 
bracus fuit,abfence parcc, No- 
tario pro abicncc ftipulanre>& 
iuramcnco acccdenre , mhilo 
minus mcdio tcmpore,isqui 
obligauir bona,& ca inde alier- 
nauicmtercium, hmcqucfub- 
fcquutafucritratificatio^ nihi- 
hiic minus is , qui antc ra 1 1 fi ca - 
Donem acquifiuit r6titulofin- 
guIarircmaiKt Ji;tcriur,nccci 
tibcfl ratificaiio ,nam tametfi 
quoad pr^tudicium coHtrahe- 
tis,& iucccliorum vniucrfalit% 
acquiracur ius irreuocabiliccr , 
tamen non acquintur ius rca- 
lc , & formacum ante racifica- 
tionem fi intcnm rcsdcueniat 
ad ahum ntulo lingulari, vc di- 
xi,&licctcx ipfa thpulatione 
notarij , & mcdiaurc uiramcn- 
to acquiracur ius abfenti, acta- 

mcQ 
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ITi cn ifhid procedit refpcclu a- 
dtiotfis pcrfonahs, fccusveto 
rcfj. c &u iuris rcalis contra fin- 
guiarc m fuccciTorcm,m qucm 
bona futrunt translataantc fc- 
quutam rattficationem,vtplu 
nbuscompn batHonded.om 
nino vidcndusind.confil. 
num.40. vfque ad fincm, & tn 
matcna vrdari po(Tunt ca, qua 
fcnbit Thcfaur.decif.Pcdcm. 
7o.num.5.& Rot.Rom.inno- 
Uiif.diucri. dcai.<$8 3 . numc. f • 
par.i.&Tiraq.dc lur. conft.li- 
mit.30.num. 52. & 53«& An- 
cha r.quaeft . fam. quarft. 2 3 .lib. 
a.num. 12. 

Quibus non obftant cx ad- 
ucrfo p mdcrata, quae mc dico 
ncgotio tolluntur,<S: piimo in 
quantum diccbatur, cxccptio- 
ncm nullitatis non ciTcadmit- 
tcndam tamqnam conccrncn- 
tcrnpcthonuui , facilis eftrc- 
fponiio ; nam m>n cit nuuum, 
qttofi cxccptio ctiam conccr- 
nens pctitonum, quindoquc 
admittatur m pofliif 110, \bi 
dc ca conftac incontm cnfi, uc 
in tcrmims nirJiiuns, v . Saluia- 
nivoluir ctntti Ror. Rom. dc- 
cii.4J.(ubnuin.3.par.i.in 110- 
mft.diutT?. prout in funili dtci* 
fnus dc cxccptnne domtni/, 
Put. dccif. 233. lib. 3. Oppofr 
tu vcroproccdit , quoties nul- 
utas rctuiu x indagiucm >vd 



cft turbida,vt ccnfuit Honded. 
confil. 1 7 .num . 1 4. lib. 2 . vt ibi 
pcr cu, & quamuis plcne qua* 
doque fuerit cognitum dc nul- 
litate, id tamcn faftum dicitur 
ad effc&um poiTeiTorij tantu, 
vt m rcmwnis dcclarat Rot.Ro 
man .decif. 2 63 .par. 1 . 

Non eriam iccundum obic- 
clum rcfillit, qu od cadcm ferfc 
refponfionc tollitur, quando- 
qiudcm cxceptio nulhtatis re- 
gulantcr non impeditcxccu- 
tioncm,vr diximus agcdo , fcd 
cxcipicdo benc ipedit immif- 

1 3 fioncm tvbi dc ca poteft in ccV 
tincnti conftare Caputaq.de 
cif. 1 ^f.par. 2 . Franc.incap.di 
lc&o , colum. 18.& 1 <?.vcrfic 
circafccundum,& verf.fedad- 
ucrtc cxtra dc appcll. & fuit dt 
dum coram Uluftnifimo Mcl- 
Hno in vna Firmanapenfionis 
Luna? I4.0eccmbris 1 592.11* 
m3nufcnp.& quodnuil!tas,de 
quaconftat incontincriimpe- 
diat mmilTtoncrn in poifcfio- 
rio, hoc apcrte firmatMcno- 
ch.de adipiic.poifciT.rcraed.4* 
num.892. 

Pottremononoffendit ter» 
tiumobie tum,qinaetfimilli- 
tas non pofik oppont nifi ab 
co,in cuius fauoffem cft liuro- 
ducta,non autem aTcrao,pec 
rura ailegata , verun t amen vbt 

14 tcrtius hcc intcrcdv f noprobi 

becux 
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ARG VMENTVM. 

Exceptio vfurariae prauitatis, 
an obftet agcnti koc 
rcmedio, 

S FCM M A R I V UK. 



.1 Dt nttsti SaluUno TnterdiZt* 

bcturcam dcduccre Rot.Ro- 
man.in nouitf. decif. 247. par. 
1 .fub nume. 5 .(ic panter vide- 
mus quod rationefui intcrcflc 
quis poteftalteri ftipul3ri,Bar. 
inl.ftipulatioifta.§.alteri. nu- 
mc. 1 o.vbi Alex. numc.vh. & 
tamcn rcgula ftat incontrarm 
d.l.ftipulatio ifta. $.a!tcri, & $• 

altcri. inftit-de inuril. ftipul. & / BxceptiovfurarU prauitatisre 

quamuis ius agendi non tran- 
fcat t in fingularcm (ucccflbrc, 
tamcn ius excipiendi b£nc tra- 
lit,abfque ccifione, quando ex 
ccptio copctit occalionc rci , 
vt poft iiart.B.ild.Salic. Caftr. 

& aliosdcducrtSur. ecif.2^4. 4, Exceftiovfurartxprauttans ad 
numc.2 3. cum feq.quinimmd mittiturin Saluianointcrdi- 
etiam proccdit fi pa&u fit pcr- 80, (i non rtquirit indxgi- 

fonale,dummodo intctfit, ide ncm. 
Surd.dccif. Mant. 2 2 5 .,numc- / ludcx dcbet repellcre vfurarios 
ro 17. 

Prarterea , quando a&us eft 
ipfo iure nullus cx difpofitio« 



gnlariter non impcdtt 1 
tionem contraftus. 
J ExcepttavJu-.trtAprauitatisdt 

citur exccptioiuris. 
3 Obltgatio non oriturexcontrd- 
clu vJurario,ncc aclto . 



nc ftatutiJta mandautisj&an- 
nnUantis cum, proptcrfolcni- 
tatesnon adhibitas,tuncnulli- 
1 j taspotcft t aquocumq;dcdu- 
ci , & allegari , quia dicitur ius 
exclufiuum pcnitus iurisagcn- 
tis,vt latc dilcuticndo dcfcndit 
Surd.dccif. 1 off.nu. 1 1 .vbi fub 
nu. 1 y.Ioqunur m tcrtio poflcf 
fore,^: in fequentibus numcris 
fatisfacitomnib. obic&is, qu* 
forta/sc in conirarium poftunt 
adduci. 



dlimtnetudicif . 
•QVAEST. XVIL 




,J^X Va:ro ctiam,an 
cxceptio vfu- 
)? raria? prauita- 
tisfit fufficicns 
ad excludedfi 
agctcm rcn.cdio vtilis Saluia- 
ni, & 1 .cgjtiuc rcfpondcndum 
vidcb uur pcrca . qux notant 
Abb. Felyn.& cacten Canoni- 
ftar in cap.dcbitorcs.de iureiu- 
rand. vbidicuntpcreutntext. 
qcT regularitcr huiufmodiex- 

ceptio 
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ceptio non impedit t cxccu- 
tioncmcontracius , &inftru- 
mcnri, fcd ciuscognicio refcr- 
uatur in alio iudtcio, & fic qua 
tum ad crTe£um , dc quo agi- 
tur non videturhuiufmodi cx- 
ceptio habilis ad impediedam 
im miflioncm Saluiani, vt in fi- 
milideifta cxceptione aliasdi 
€Lu fuit in vna Romana vfura- 
xix praukatis die 4. Iulij 1 597. 
quam decif.habetis impreiram 
inter confi!. Dom. Farinac. in 
•rdine 118. 

Vcrumcgo,diftingue*do di- 
ccrem , qt todautifta cxccptio 
eft patcns , & cl ira , conftans 
cxleclurainftrumcii,fiuealte 
rius fcriptura? I qua A&or fun 
jdat fuam intcntioncm,& tunc 
admittendam cfle putarcm,fe- 
cus vbi longam difcuflioncm 
cxpoftularer,in hoc cnim cafu 
exi(limarcm,ciTc potius ad me 
riu rcferuandam 5 Ratio aute, 
qusrme trahir in hancfcncen- 
tiam, eacft, quia ifta exceptio 
didturexccpcio f iuris,& cum 
3 iusilccertum, vbi non requirit 
extrinfecam probationcm no 
dicitur tndagtnem requirere 
Franc. in capir. primo , vt lit. 
pcnd. in 6. & Puc. decif. 233. 
Lb. 3 . nu. 4. quinimmo tortuis 
dico , quod ctiam fuppofito . 
quod non eflec camclara, ftd 
patciccuc qualem qualcmpro 



fcaDilem uUDJcationcmj aunuc 
fi cx ventre eiufdem inftrumo- 
ti conftare poflct dc ca, vtiquc 
admitccnda forcc Bald. in 1. c* 
his pcxdi js, C. dc cuid. Roro. 
conf.42.nume. 3. Dccconf.S, 
num. 7. & alias fuit di&um in 
illa Taurin. bonorum corani 
UluftriiTimo Scraphino 9. Dc- 
cembris manufcrip. 
cx cotra&u cnim vfurariot no 
oriturobligatio neqjadio.Na 
ua.conf. 1 o.num. 1 .tit.de vfur. 
Viui.decif.3^.num.i^.Grat. 
conf. 1 1 .nume.p.lib. 2 . & noc. 
Canoniftae in clem. 1. de vfur. 
&c per confequens deficit prin- 
cipale fundamentum, in Sal- 
uiano interdi&o requificum , 
vlcraquodcotractus vfurarius 
diciturcriamnullus,cap. 2.& 
cap.j.&cap. cofuluirdcvfur. 
Pariuen.in rrac.de vfur.nume. 
1 8 4.& G rat.confii. 1 5 . nuroc, 
3 .lib. t . hancque opinionem U 
benccrampleftor, quiainueni 
plurcs decifiones Rotalcs in 
matcria vtilis Saluiani., in qui- 
bus ex profctTo exantmatafuit 
cxceptio ifta vfuraria? prauica- 
tis,&camenineisnon tuitha- 
bita ratio huiufce diftin&io» 
nis,an requirat, vel non inda- 
gmeoi , icd abiolnte, & indi- 
fiin tfte admifla fuic abfquc con 
tradjctione, acque fi jcgttima 
forct, ut m litt Scnegalicn. 

PfMj 
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Prardij coram Bubalo ^.Iuntj 

xjSj.intercontil.UFurinac. CORAM R. PATltE D. 
in ordine 30. & nouiflim£fuit 
latedifcufiwm in vna Rauenna 
ccn. intcrillosdeLunardis, & 
illos dc Cocapanis coram R. 
P. Manc. Veneris 12. Ianua- 
rij 1 607. & abbi fcpt , ex quib. 
decifionibus facili crgnofci- 
mus^uod v bi hec cxceptio co 
ffiaflet»V€iq. DD. dc Rotadc 
carationcmhabuiflcnt. 

Nun obftat, quod cxccptio 
vfurari* prauiratis non rctar- 
dat cxccutionem , fed fit fcr- 
uandacius cognitioin alioiu- 
dicio,quiacontrariumproce- 
dcre p otclt, vbi cxceptio requi 

4 ritIongamtindaginem,&dt- 
fputationem,vel cil turbida,vt 
lcriplimus fupra hoc codem li- 
bro quarft. i.fecus vcro,quan- 
4 o cft euidens clara, & patens, 
qu* tergiuerfari non potcft, 
tunc.n. non cft repelleda, fcd 
recipienda, & it a tollit contra- 
rium Rotain decif.citata n8. 
infi. ludex enim in quantum 

5 poteft debet repellerc f vfura- 
rios a liminc Iudicij, & contra- 
dus ad asquttatem reduccrc,vt 
pcr Ofafc.decif. 1 37. numer.tf. 
&7- vbidc communi teftatur 
}. illicitas in fi. ff. de otf. Praet. 
Afin. in tra<5t. dc exccu.§.p. 
cap. 1 2 y , uumc.;. 5c feq, cum 



ahjs. 



Rauennaten. Sduuni. Intcrdi- 
ttiVcneris. 12. Unut- 
ry 169J. 

Vbitaui,an conftct 
decreditoD.Equi 
tis Iacobi, quodfi- 
bifuffrageturadcf 
fe&ura Saluiani, &: Lomini 
affirmatiue rcfpodcrunt , cum 
D. Equesfit Ccffionariuscen- 
fus DominiMuzzarclIi,& tam 
de ccflionc , quam dc cenfus 
confhtutione apparcat , vndc 
diciturcreditor principalisv*- 
ditoris cenfus,iuxtatcx.in 1.2. 
C.dcdonat. & notat Bald.in 1. 
i.nu.n.& Dcc.plurcsrcferes 
DU.31. ff. fi certum pct. prarci- 
puc cum in conflitutionc ccn- 
fus intcruenerit D. Equcs non 
tanquam principalis : fed tan- 
quam fideiulfor , & precium 
cenfus fcutorum 1500. fucrk 
diuifumintcr Riuolum,&: Lu- 
catcilum . 

Non obftat quod ex no« 
interuentu pccuniar in ifta cck 
fionc videaturintrare ad illius 
inualidit a tem di fp < fn io tex . in 
I.perdiuerfasC. mandat. quia 
rcfpondctur,quodcum ftaccf 
fiojucricqua-fitaa D.Equitc, 

noti 
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non ad erTc&um vCxandi que- 
piam fed libcrandi ic iplum a 
/ua obl gatione, acquircndo 
cenfurn 5 Etcum dc iUo certo, 
vero, & liquido conftet > ceflat 
prxfumptio calumnie,& fimu 
larionis, & difpofnio^tcx. in d. 
J.per diucrfas vt notat ibi glof. 
iti vcrbo veuditionis, & barto 4 
num . i .poft. Azon. in fum. m 
Rubr. nc iicent potentionbus 
vcri.fiautcmiu^radit Gabf. 
dc action.concluf. J. num. 1 5. 
Ncc faat quod ncdu pccunia 
interfucrit, quin&babica&CT 
rir cxprefs£ fidcs dc precio , o^a 
rcfp c j ndctu r, i u fficere in ccfli o 
peadillius validitatem , ridc*i 
habcn de prccio vt notat Saly. 
in d.I.pcr diucrfas. numc. 7. & 
Guido Pap.dccif.567.num.7. 
& cr. ratio ( quamuis predi&i 
DoCtorcsillam nou adducary 
quia cutn D. liquesj fidciullor 
habucrit huiufmodi ceiTione, 
vt fe liberarct talis cefTio dict» 
tur veditio,iuxta tcx. in 1. cum 
is, rT.de fideiuflor. Et no cx eo, 
quod appcllctur ccifio,exdu- 
dit cacionem cmptionis,& vcn 
ditionis, quia quodin corpora 
hbus dicitur cmptio , & vcndi- 
tio, in incorporahbusappclla- 
tur ceflio ex Boet. in Topic. 
Qceronis.Br1U0n.de verb.iur. 
in verbo ccflio iniure, fedfic 
cftquodincmptionc&vcnd!. 



tione poteft haberi fides dc prc 
cio.§.vendjt3e vcro rcs,& tradi 
tar inft. ctererum tdiuif. 1. qUod 
vcncidi.ff.de contraticn . empf. 
ErgOj&iniftacclfionc^qua? di 
citur venditio^potuit habcri fi- 
desdeprecio,quo cafu fufficit, 
quodtcmporccoftituto, illud 
vcrc & rcalitcr foIuatur,hixU 
tradita a Bald. in 1. inciuilc 
num. l.ff.dcrcivcndcar.&a 
Tyraq. dc retracl. conuent. in 
fin.nu. 74. 1kj6. Quamuis ad 
deducendumtakm ccllioncm 
in ludicio preciom dcbcat crtc 
foiutitm utnotatSalyc. ubifu- 
pra dii5to mimcro/. proutin 
noftro cafu antcquam Eques 
moueritiftudiudicium Saluia- 
nicontra Cocapanos,(olucrac 
prius totum prccium,dc quo Ci 
b) fucrat habitafides incefiione 
Minus obftat conftitutio Fc- 
lic.rcc.Pij V. circa ccnfus crca- 
tioncs in qua , in crcationc rc- 
quirirur rcalis pecuni.r numc- 
ratio candcmq; cxpofci inccn- 
fusalicnatione uidcturdeiumi 
cxeadcmConftirutionc, ibi, 
Hanc autcfalutiferamfandio 
ncm , ncdum in ccnfu crcan- 
do , vcrum criam in creato, 
quocunquc tcmpore alienan- 
do., modo poft publicationcm 
conftitutionis crcatus fit pcr- 
petuo , & m omnibus feruari 
uolumus. 

Y Quia 
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Qllta rcfpondemrpraedida 
conmtutione in prcdi<5taclau- 
fula non rcferri ad pccunic nu* 
merationcm , prius in crcatio 
nc ccnfus inccrucncam , fcd ad 
canera pa&a in comtutioncm 
prohibita cxdupliciracione. 

Altcra, quia dancurplurcs 
fpccies alienationis , quibus 
non conucnic dc fui nacura prc 
cij numcracio , prouc func, do- 
nacio , legacocum , Infolucum 
dacio,& fimiles cx quibus titu- 
lispoiHcccnfusalicnari, cVra- 
mcn cali alicnacioni prcci j nu- 
mcracio repugnarer,undcnon 
cftdiccndum > ad pecunia? nu- 
mcrationcm dictam claufu- 
lam rcftrri , Praecipuc cum 
abfolutt, cV gcneralicer dc 
alienacione peruerbum(alic- 
nandi ) loquatur , cx quo om- 
ncm alicnationis fpcciem com 
prchendic . Alcera racio eft, 
quiain Ccnfu creando, poil 
iitam conllitucioncm idco cx 
pofcitur dc ttpore creacionis 
praclencia , & rcalis pcconiar 
numeracio neufurispaceacadi 
cus , & nc dc facili homincs 
curranc ad huiufmodi cen- 
fuum creacionc5,in cancam po 
pulorum perniciemad cradita 
?er Nauar.de ufur. mim. 8 5 . & 
a Ludouic.Lopcr,qui aliosal- 
Icgat decontratt. h b. 1 . ca. 5 9 ~ 
quae racio ceflat in Ccnfu , iam 



creato, quauis alicnetur , qui* 
cValterade ufurisccffareuide- 
tur in alicnationc. Cumiam 
illi iit prouifu m pcr inrc ruen- 
tum pecuniac dc temporecrca 
tionisccnfus. 

Vlcerius Dominis placebac 
uotum bon.mcm. Robuftcnj 
in pofitionc dacum circa hu- 
ius claufula? intcllcftum , in- 
quonocacur, quoddefbrma, 
& fubfhntia crcationis Ccn- 
fus cft , quod cfeccmporc crea- 
tionis numeratio prccijinter- 
ueniat , qua* d ad uendicio- 
nem , & aJicnanoncm Ccn- 
fuscrcati effci nccefTaria , non 
dicereturalicnacio ccnfus crea 
ti, (cdnoua illiuscreatio, cx 
quo forma crcationis cenfus 
ac nouoin alienatione infurre 
xilTcr, &ncillam claufulam. 
Hanc faiuciicram non rcferri 
adfubftatiaha in crcatione ad 
fubenda,fcd ad ccetera in Con 
fliturioneccmtenta „ 

Vlcra prsrdi&a racir,quia co 
flitutiopoftquam difpofuerat 
rcquifftadc fubrtantiaincrca- 
tioncCcnfns, prout citrealis 
pecunic numeracio coram no 
ta rio , & tertrbusj & prohibuc- 
rarpa£ta,craar pocerancCen- 
fum reneracrrium redderc addi 
dic di&am claufulam. 

Hanc falucifcram 5 quia vo- 
luicprouidcrcjnon conrr3&iri 

aSenar 
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alicnationis circa quem, ncc in, 
iilo rcquifito deiurecommu- 
ni aliquid innouauit, fed pro- 
u:dit immutationi , fcu altcra- 
tioni rc&itudinis , & iuftitia? in 
contraclu Cenfusdetcmporc 
hia: creationis leruacae,iq<f 
ifte Cefus femcl rc<St£ crcatus 
eciam fipoftcaaIienarecur,& 
in alium transferrctur non pof 
/itin illius alienatione, ifli adij- 
ci,aliquod cxpaclis prohibi- 
tis in di&a Confticucione. Vn • 
dcin prouilione iftius claufu- 
Ix, non incrac numeratio pecu 
niae, Namcumillaiamfemcl 
in crcacioneinceruencrit , non 
poterit poftea ficri in aliena- 
tionc Cenfus aliquo modo vcl 
pa&o , quin numcracio adfuc- 
ric de cemporcrequifico, nec 
circaillam aliquid poccritim- 
mutan, proucpofleccircapa- 
&a proh bitapcr conftitutio- 
ncm , addcndo ccnfuialiquod 
cx di&is pa&is , prout verbi 
gratia, fi Dominus Ceiifus in 
lihus ahenationefcobligaflct, 
quod venditorintra certum tc 
pusillum rcdimerccalias, ipfe 
ccncrccur ad lllius rcdemptio- 
nc,quod padum canquam illi- 
cicum proh bu t Coftitutio nc 
duquod apponciecurmcrea- 
ci nc Cenius, fcd quod ncc po 
ftea ilJi addcrctnrinilliusalie- 
narione,& fic dc cafteris pa- 
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dtis , in con ftit u tionc cxprcfsel 
probibicis,ad que di&a claufu - 
la . Hanc. falurifcram , habcc 
relacionem , no vero adpccu- 
nia? reaJem numcrationcm cr 
pra?divftis. 

Ncc obftat cxtin&io iftius 
Cenfus a Viuolis pretcnia in 
inftrumento anai x6oj.quam 
volut deducere cx caflationc 
inftrumetorum Cenius,&ex 
libcrationc bonoru,fuper qui- 
bus Cenfus crat confticucus j 
quaromniaindi&o inftrumcn 
to contincntur . Nam cum in- 
ftrumentum iftjus Ccnfus fcu- 
torum 1500. fuuTct rogaturn 
pc r Petrum Belcraminum, & 
aliud inftrumencum cuiufdam 
Cenfus fcutorum 2 ra . concra 
<iitf um fcquitem fuillet roga- 
tumpcr Hicronymum a Por- 
ta, & quaedam rcnouatio didi 
Cenfus fcutorum i n .{wffet ro 
gata per Fabricium Zubulum, 
& aliudinftrumcntumquoru- 
dam computorum ,in quo D« 
Equcs remanfitdcbitor icuco- 
rum 1 ip8.tuiiTetrojgatumpcr 
Fracifcum SbatbaUam,6c pr^- 
di&a caflatio refcratur ad iu« 
ftrumeca rogata per dd. a Por- 
ta Zubulum & S bar baliam, vi- 
dctur iila cantummodo iuiilc 
caflata, non autem iftud 1 n ftru 
mentum lcutorum 150 o.ro- 
gacum perd. Belcram luum , v n 
Y a <ic 



. ^Dt Vti/t Saltmno InterJiffo v 

«fe it\6\&a caflationc dicitur dccurflsiridcm foJuitTcf. 



fcaflando & annullandodi&a i 
iaftrumenta Crnfuspradidi^ 
in mimero fjngulari, non au- 
tem cenfuum in plurali, prout n 
diccndum cflct.fi ctiam dccaf- 
fatt< mc i/iiu.s lnltriimenti .ige- 
rctur. VJtcrius, quraindida 
bonorutn libcr t itif>nelib.ran« 
tur bona , fu pcr qmbus ccnius 
crat conftitutus ctiam in tlngu 
lari , quia Ccnfus fcutorum 
2 m * eratcxtin&us, & ficbona 
) quitis obligata libcrantur, 
qttjc nullaceivtis coucniuntifti 
Cc ftii fcu tor n m i 5 00. dc quo 
habcb.it ccffioncm D. h ques, 
& crat impoiitus fupcr bonis ' 
illurumde Viuolis^qua? hbcra- 
n a di&o Ccnfu r cx Ccnfu [)• 
Equitis, qui ilhus eratfac-ius 
dominus , noncft credendu, 
cum iii -.c flet adeodamnofum, 
&. netr.o pra?fumatur ia&are 
fuum,ex luribus vulgaribus, 
vsidctam in caiiationcmlrru- 
mcntorum,quamin hbcratio- 
nc bonorum, mlttumcnrti an- 
ni 1 6 o jjrct. rtu* ad Ccnlum 
Jcutorum 2~*l fcd jn confcf- 
lione dc rcccpto rcfcrt fc ad 
vtniii |uc v enfum, ik benccu 
Po. EijiK s /oluiifer pro extm- 
c-ttoncprimi Gcnlusfctita 2 m . 
fitir» dccurfis,^ profolutionc 
prtt>; ccrti. »ms cenfus fcutoru 
j 5 00. candcm lummam cum 



Mmus obflar pro Vtucilis 
addu&um quod Do. Equcs in 
ifto.ccnfu fiut eque principa- 
lisctim Vkiolo, 67 Lucarello, 
& fic vnuscx 'correts cbligatis 
vndcfolutoccfu abipfo Etjtii- 
tercmanfonntCcTtcricorrei li 
bcr3ti,adrcxr.in!.2.cv' 3 §.fin. 
ff.de duobus rcis/ Ronciu gall. 
in l.rcos,num. 54. rf.eodem,& 
notant balycct. & ahj in I. Pa- 
pimanus,rT. mandati, t\ tonc 
cctcri correi 5 rantummodo te* 
ncntur ratione ucgotioru ge- 
Horu 3 Quia Fc(p6i»detur quo- 
ad Vtuolum , & Lucatellunrt, 
quitotumprctium Ccnfusha 
buerunr,inccr l eque i 1 1 u d di ui- 
fcrunt abfque vllaEquirispat- 
ticipatione D. Equcs fuit mc- 
rwshdtiuHor, ahjvcro prora- 
ta prctij rccepti fucrunt princi*» 
pales dtbitorec,Paul. Canren. 
ml.led lulianus, §.nrn folunv 
num.i.cv ibi Argelus;,J.item 
h auns, in ri>. tT. adMaced *>n. 
MarfiJ.lineul.2r 6? inRubr.de 
fiuciutl Jib.ntmc. £5. & 370. 
p ;i1 mcd. Tiraq. dv rctradt. li- 
gn.tg.§.3 1 . gloil. 1 . & num. 8. 
i).Rtiasrcg.33j.lHiut.tp. Ga- 
bncl.de fidciuftor. concluf. 2. 
num. i.Koiiditurf. dccif. 153. 
num.6.part.2. Vndecum t>on •'- 
poflit dici Eqtics Corrcus quo 
ad cgtcros obiigatos inccnuV^ 



Digitized by Google 



M. li 

tx iffius fol u t io ne , dd.obligati 
non rcmanferirtc Iiberi,prA'ci- 
pueciimifh ('»!utio fucrit fa- 
da non ad extirguendum ce*- 
fum } fed ad illumemendum, 
&cx titu!oceffionis ,& franf- 
latiohis ttbi , rariquam vniter- 
uo acqiHrcrWfum. 

Excepr<oantem,quod Vi- 
uolus no ceneattii niflprome 
dictatefcurnri'm 5700. cjui in di 
uifionc Liicatello connycrur, 
cxclu c itnrcx co , quodcu Vi- 
uoltis prcftaiTct fundum,fuper / 
qticm Cenfus conftitucrerur, 
voluir , hbi caucri , & fccit dd. 
fcut3 9*>o.dpponi pcncsquof- 2 
damercitorcs coftgnada Lu- 
catello,quarrnusinframefcm 
preftarctcaimonemindemni- 
tr.cis , cV libcrationisfundi prd 
di<ftalumina,nu s'ffetmpo- 3 
teftatcjpfius Viuoli illa recupc 
rare, >r.i Hei olicarij j>romr- 
fcrunt,LucatciJo c nienre 
infra dicunn termtnurn,dtCta 
fummam iolucre, y rc%tu$ 4 
recidcm VfU>Io, pfur cx dc- 
feclu diftx cturiouis ilhdicta 
fcuca 400. refbrtierunr , & ilc 
t<rumenptt.<te ftutortj 1500. 
huius Ge us pt rucnrr ad ma- 
nti!»,& poflfe diCtj Viuoh,& pcr 
cofequcmeKclnditurdicCjex- 
ccpti- > cx fuuradi -tis , & nora- 
tis rn proximo prxccdcnti fur» 
tlamc.no. \- • . 
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Dc cxccptionc vcro inca- 
pacitatis furrdi , & quodfa£tu& 
fic infrufcifcrus Domini non 
curarunr, cum non probetur. 

ARGVMENTVM. 

Exceptio cedcndarum aa 
obilet agenci hoc rc- 
mcdio. 

5 V M M A K 1 V M. 

Exceptio cedcndarum non ob- 
ftat credttori agenti remedig 
vtt/is Saluiani^& nu.j. 

Exceptto cedendarum^ qua cau • 
fai ur imer crcdttorcm, & fi- 
dciufforcm proucnit excon- 
tratlu^fecusin ea qux caufa- 
tur cum pofiejfore . 

Exceptio ccdcdarum non obHat 
vxori^ agenticontra tcrtium 
pro reftitutionc fud dotis,etiZ 
jircnunctauit Ajysbonis mM- 
rtti. 

Vxorhabcns plurts correos obli- 
gatostnfoltdum pro fua dote, 
fiitberat vn/tm,vei bona nom 
fibt prxtudfcat in rcliquis , 
mec mtnus rejpcft* arre*- 
rum. 
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EcptiliSidHiim* 

QVAEST. xyilj- 

Va?ro dccimo- 
odcauo,an Re* 
Couetusreme 
dio vtilis Sal- 
uiani intcrdi- 
&i pofiic opponereexceptio- 
ncm ccdcndjrum aducrfus A- 
dtorem coccndcncem, fc mitti 
4n poflc/fionem rei obligata? ,. 
eoquodlibcrauit aliquabona 
pro fuo crcdico,& hy potheca, 
antc motum itidicium , contra 
qua? poturflct plene confcqui 
crcditum fuu, & nihilominus 
confulto eaomific, luxta cext. 
in Lmulier. rT. qui pot. in pign. 
hab.& nopofTe cxiftimo t pcr 
ca,qua; fcribic Ncguf.de pi^n. 
S.par.memb.^.nu, 2 ;.quem 
lcquutus cft modcrnus Do- 
&br, & elcgantiifimusCaroe. 
in tra*5la.dc oblat. quo;n\ i£. 
vbidicic, quod licct in fidciuf- 
forcalitcr ficdiccndumesau- 
ihoricace Bartol.in l.Stichum, 
$. fi crcditor. fT.de fclut.& inl. 
fi flipulatus , §. i .# de fidciufT. 
Verumtamcn iecus cftinter- 
tio poflclforc,cuifolumrood<> 
creditor tcnctur , & obligatur 
ccdere iura talia qualia,& non 
vltra, Ratio diucrficatiscftin 
prom ptu,eo quod tertius pof- 
feflbr, cum accepk polTcflio- 



nem, non acccpk earaente,& 
contemplationc,vtiurafibi cc 
derctur a cieditoreagcntcex 
rcmcdio vtilis Saluiani , fed 
quicquid accidit , illud cucnit 
extra coniidi rationem intellc 
#us, noncnim ad id cogitauic 
poffcflbr, nec minus eainten- 
cione acquiliuicrcm,pereum 
poflefsam; qux rariocxcon- 
trario vigct, &: militat m fidc- 
iufsorc, qui fidciutfir,habico re 
fpe&uad bonaomniadcbico- 
ris , fpem ccrcam habcns in eis. 
pofsc feindemnem,ac pcnitus 
finedamns rclcuan, ahas non 
fukiufsurum , ica cenent Baid. 
h\ 1. iubemus,m fi. Cad Vcllc- 
lan. Salyc. Cyn. & alij rclaci 
per Ncguf. in loco iupracita 
co \bi iub niim.3©. conlidcrat 
bonam ractonc, & dicit quod 
cxccpcio t cedcndarum^qua? 
competit fideiuisori,caufacur 
ex contraclu praeccdcnci intcr 
ipfum fideiufsorem,& crcdito- 
rem , fed exccptio ccdcndaru, 
qua? compctit pofscfspri,da- 
curpotius cxcjuadam bcnigni 
tatc Icgis , abfque contractu , 
vel quafi concracTu inccr par- 
tcs , & ad hoc pondcrac tcx.in 
d.LmuIicr.fr.qui poc.in p:g«o. 
hab. in finaLbus vcrbis^ quam 
quidcm diffcrcnciam intcr fide 
iufsorcm,cVpof>clsorcir, mul 
tinotarunr,vcipfcaduenK. 

tx 
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' Ex ouibus infcrt ad notabi- 
l€ deciuonem vxoriSj qua? pro 
fiia dfotehabet obligara omnia 
bona fui viri,& renuntiauit iu- 
rihypotheca? infiuoremtrltc- 
rius deindc egrt cotra tcrtium 
rjoffcflbrcm pro reftituiione 
dotisjcontra quam opponcba 
tur cxceprio ccdendaru , & ex 
prxdi&is concludir, non obfta 

3 rcT huiufmodi cxceptioncm, 
nonquidcm fpecialifauorcdo 
tis,fcd quiaius communcita 
di&arm mtolibeialio, ctiam 
non priirilegiato pcr rationcs 
fupradiaascxmetcCvn.Bal. 
& aIiorum,& iftaconndcrario 
diucrntatisintcr fideiuflbrem, 
& pofleflbrem vidcrur apcrtd 
probari in 1. 1. §. Idem Varus 
ait , ff. dc aq.plu.arccnd. Solu- 
modoindote rcmanctfpccia- 
litcr quoad iftum effeftum rc- 
fpccnifidertjflbrum , vcICor- 
reorum principaJitcr ad rcfli- 
tutJonem dotis obligatorum , 
ncmpe quia mulicr,qua? libera 

4 uitaliquabonateiobligatano 
repellaturexceprioneccdcnda 
rum,fi agat adl fuam dotcm co 
rracorrcos principalitcr obli- 
gatos, vtanimaducrtit Grar, 
infra citandu s fub num. 2 3. per 
tex.m I.iubcm us C.ad Vellcia, 
fblum fibi prariudicat refpeclu 
bonorum rcnu ntiatonim , non 

refpc&u aliorum, vr pcrNc- 

■ 



4**fi.xyi[[. $$ 

guf.ciratum num.ji.&adhcc 
vidcri poflunt, caquardicunr 
Dominidc Rota innouifs.di- 
ucrf.dccif.472.par.i. 

Csrteruad cafum noflrum 
in indiuiduo Saluiani , quod 
crcditornon tcneatUTfccdcrC 
iura, nifi taliaqualiahocdicit 
Tibcr. Saluft. in praxi. Ro.lib. 
2 .capir.2 .num. 1 6.cum fcq. & 
tcnuerunt pariterModcrnidc 
Salu .par. 3 . cap. 1 8 . & nouifli- 
mefirmauitSte£Grat.pcritiflt 
mus legum do&or decif. Mar- 
ch. omnino vidcndus 2 1 $ . vbi 
fupra num. 19.& feqq. fignan- 
tcr dirir,prcdi&a magis locum 
habcre,vbi pencs ccderc dcb£- 
tcm faltcm rcm3nct actio per- 
fonalis contra debitorcm, quae 
fit efficax , quamuis dcbitor 
adhuc cftct pauper,& quia fuf- 
ficit, quod in omncm cafum 
deucnerit ad pinguiorem for- 
tunam vt aliquado poflit fatif- 
facere damno, & inrerefle pof- 
fcflbris, & Rci conucnti, & ita 
intclligendueflctext. inl. pu- 
pillus,ff.de adminift.tut. & 1. 2 , 

C.dcfideicommifT.vtdc- 
darat fub nume- 
ro 20, 
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ARGVMENTVM. 

Exccptio excuffionisan admit 
tatur in hoc reraedio . » 

• ■ * • 

S V M M A R I V M. . 

/ Excufto habet locum in vtili 
Salutano interdifto , contra - 
rium, num.fi. 

x Excufsioopponitur altero de duo 
buos modis , & ibt de cffc- 

c7u. '«*..•' 

3 Cantclajjt prtus conueniatur de 

bttor, quampojfejfor . 

4 Exceptio excuftonis duitur de 

apictbus Iuris . 

5 Exceptio excufsionis dicitur con 

cernere petitorium . 
4 Excufsioreferuaturin petitorio 
Judicio . 

7 Excufsionohabet locuminfum 
martjs . 

/ Excufsio habet locum in hypo- 
thccari*. 

» • 

QVAESTIO XIX, 




¥~n^*/tT Va-ro ulterius, 
K anexccptioex 
5 ^tv>j l culuonis pol- 

oppo nl IttnOC 
iudicio vtilis 
Saluiani, iftaquaeftio cftfatis 
vulgarisjfcd uario modo a Do 



Ctoribus intcliccla, procuws 
unitate,c{ifciendum, quodin 
hacrc,duae i u •. ■ c opiuioncsin- 
ter fc pugnantes, quarum una 
cftaffirmatiua, ncmpc, excuf- 
fionctn quidccftcncccflariam 
in hoc rcmedio, antequam lu- 
dicium cotra poflciTorcm mo- 
ucatur ; Altcra ucrd ncgatiua. 

Qui aut sifirmatinam tuen- 
turmoucnrur hisfermefunda 
mcntis, &dicunt. . V 

Primodc hoceflc textfi in 
tcrminisin Authcn.hc cfide- 
bitor,C.dc nckinflbr. & in Au 
then.[pr*fcr.tc, C.eo^em , qui 
tcxtusapcrte, dicunt, quod 
ubijagitur hypothccaria con- 
tratertium, prius cxcuffiocft 
facicndat contraprincipalcm 
dcbitorerr,&: cum gcncraliter 
Ioquantur,gencraIjtcrquoquc 
dcbentintclligi iuxta uulgarcs 
regulas,maxime nulla data ra- 
tionc diuerfitatis inter hypo- 
thccam,& Saluianum,ut pon- 
derat Stcf.Grat.dccif. 25. fub 
num.3. 

Vkcrius huiufmodi cxcc- 
ptionem admittcndam eflc, 
contcndunt, quia habet infc 
roaximam xqum tcm, utdo- 
necdcbitorfit foluedo, tertius 
indcbitc nonucxetur, adtol- 
Iendos circuitus inutiles , & nc 
fruftralexpefedup/iccturDcc. 
in Ui.num.2 2.5c 23.ff.fi ccrt. 

pct. 
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petat.quem fequitur Ror.Ia- 
nuen.dccif.po.n. 10. & Olafc» 
dccif.Pedcm. 2.nu. i i.curaa- 
Ifjsfbialiegatis. 

Prarterea rnouentur ex ea 
commtini diftin&ione , quam 
alTerunt Do&orcs in hacma- 
teria,&dicunt,qucd vbicxce* 
ptio cxcuulonis opponitiirta- 

2 quam intcrefle partis t hoc cft 
quia intercft Rci conucnti , vt 
donec debitor fit folucndo,tcr 
tius pofleflbr no conucniatur. 
Quicquid fit, quando oppoui- 
tur refpcdhi ordinis,fempcr,;& 
quadocumquc huiufmodi e» 
cepriocxiftimaturiufh, atque 
iegitima , Vndc ob id ius eft in 
modo opponendi Neguf.dc pi 
gno.8.par.i.iremb.num. 3 r. 
O falc. dccif. 2 . n u m . 1 4. Bla nc. 
de ccmprom. quaeil.t.numc. 
48.Strac.de mercat. par. 3. vlr. 
par.princ. dc cxcept.num.io. 
& 1 i.Hinctradiinrciiamopti 
mam cautelam ad tollendum 
omnimodam dubirationem , 
vt Reus conucmus offerat ex- 

3 pcnfas t creditoriaderTcclum 
facicndi cxcuflionem fuis im- 
penfis,& pcriculo., qucmad- 
modum dixuit Paul.de Caftr. 
in l.ficurc* rto, §.fiduobus,nu 
mcro 1 7.flF.c* mmod. \ bi tcfta 
tur,fic dc fjdo obtinuiffc in 
Ciuirate Bononia?, quemfc- > 
quuinurorunesrdaopcrRot. 



\^Jlk XVlll 9, 

Ianiien.indi&a dccif.po.num. 
4. quolocifubnum. I2.dicir» 
hanc cautelam intantuin vcra 
effe , vt depofitum expcfanmi 
non ctiam fit ncceflanum , fcd 
fufficiat fimplcxoblatio, qua- 
uis ad cautclam tutius fit depo 
nere,vt ibi,& in omnem euen* 
tum exiftimant filtem refpe- 
6tu Tertij pofTeflbris , rem pe- 
nitus dirrlcultatccarerc,vbi jp' 
ceditur fola fa&i vcritatcinlpc 
&a, quamuisfortaflea!ircre£ 
fetdicendumrcfpc&u fide»uf« 
fbris Rot.Iariuen.dccrf. 78.00. 
3 .& 6. & ita intelligut Dottc- 
res , "contrarium afleucrantes 
cx quadam rationc dmcrlitatis 
confidcratainter fidiiuflbre , 
& tertium poflefforem , vtper 
Dom. Of afc. di&a decif. 2 .nu- 
mcro vlti. fubdens fub nu. 1 1 . > 
hanc exceptionem haberc in 
fc maximam a?quitatem,& iu* 
ftitiam , vt voluit Bald.in I.firr. 
$.fedfi quis.Cc6mmun.de le*- 
ga.& Alexan.in l.ficonftaote* 
nume. 24. fT.fohir. matr.maxt- 
m& quando conccrnit intcref- 
fc partis,non iurrsbrdincm, di 
qua diftin&ione pcrtranfimt 
Scnatus, vt rcfcrt Thcfaur. dc*- 
cif.52.fubnumc. j.&itafern- 
perobfcruatum effc m cotrf- 
bunali,ctiam in Saluiano in- 
tcrdido vt ipfc teftatur,&in dc 
cif. 1 7 5 .num^ 5 .rcprobata opi- 
Z nionc 
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hancquc candcm opinioncm 
in Saluiano intcrdi&o fequuti 
funtNacc.c0nf.jr2 i.lib.3.acer 
rimc rcprchcndcns Socinum 
Bcrtran.conf. 1 1 3.num.7. vo- 
lum.3. Hcllo.conf.34. num.S. 
& v-CaIcan.c0ni.2y. num.5. 
hcc. conf.8y.num. if.tk hxc 
funt in cfTc&u, qua? ^p hac par- 
ccadducuncur. 

Qui vcro ncgatiuam ample 
xj func pluribus moucncur ra- 
tionibus,&. 

Primo Clarum cft,quod cx 
ccptioncs lllar quae requirtit in- 
dagincm,non admittunturin 
rcmcdio vtilis Saluiani Rot. 
Koman.jnnouuT.diucrf. dcci£ 
$ 4-nu m. 2 3 .par. 2.& latedixi- 
mus fupra quxftio. 1 .cxccptio 
4 autem excuffionis fdiciturdc 
apicibus iuris glof. in I. fi man- 
cipium, §, x . in verb. a<aum, ff. 
<dccu;#. quamcomunker ac- 
cepiam tffc fatcturOfafc- de- 
cjf.a. num.7.1af.in$.fiquisin 
iraudem, inftit. dc a#. nu.78. 
Ncguf.de pign. 8. par. mcmb. 
1 ,num. 2 8 . vbi dicic quod om- 
riiscxceptio rcfpicicnsordiuc 
jhciturdeapicibus iuris,&ob 
id cclTarcexxeptioncm cxcui- 
fiquis ui Curiamcrcatorum, 
mtcrqupsagvtur/dcbono, & 



citat.pcr Thcfau.dccif.P< 

Secundo exceptio cxcuf- 
(ionis t dicitur conccrnere pc- 
titonum Mcnoch. de adipifc. 
polT.remcd. 3.nu. 175?. & Alc- 
xand.conf.73.1ib.5.num. 10. 
cx 1 1 . vbi dicit quod rcmcdia 
poiTciToria habcnt maximum 
priuiicgium) magis quam iudi 
cia pctKoria,&: prarcipue,quo- 
ad cricc"ium cxcufilonis, quae 
regularitcr noncft neceiTaria, 
& proptcrcafummoperc inuc 
ftigandum eflc jnprimis, ao 
AClori comperat aliquodrc- 
mcdium poiTciTbrium , ancc- 
quam deucniatur ad pctitoriu, 
iuxta confilium I.C. in l.is qui 
dcftinauit.rT.de rci vend. Ea vc 
roquae pctitorium conccrnur 
fcijciunturin poiTeiTorijsreme 
dijstamquamnjrui communC 
habctitia cum pofliiTorio , ad 
nocin l.n/ituraljter.$.nihil co- 
mune,ftfdcacq.pcfl& do£e 
Mctioch.de iccuncr, pofs. rc- 
mcd. 14.1111. 33.5«: fequuntur 
Modecm <k Saluiano.par.a.c. 
S.num.g. 



&o agitur oV modico prar iudi- 
cio tanquim dc momcnianco 
poisdsono,i 



arquoAfecundum ^quitatcm 6 uan tin plenarioiudicio Cy. 
Cabr.dcfidciuff.ioacL u Po- inl.ccniwr^quift.y.Clocat. 

Roc 
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* Rw.Pcdcm.Thefau.dccif.t75, 
mim.4. 

Quartd,& vltimo omnia in 
tcrdicla poiTeflbria dicuntur 
fummaria,& fummarictrada 
tur dc fui natura.gloiT.in 1. 3.$. 
fcicndnm,in verb. fummarim, 
ff.ad cxhibcn. Salic.in l.vnica, 
num.2.C.fi dcmomcnt. potT. 
& Ofafc.decif.i.num. j.at vbi 
fummarie agirur ceilar cxcc- 
7 ptio t cxcuflionisSocin.Sen. 
conf. 1 4.C0I um . vlt.hb. 1 .& dc 
magis communi opinionctc- 
ftatur Thcfaur.inddccif. 52. 
n u . 1 . & 2 .pro quibus cft Ctiani 
vidcn. Mcnoc dcarbi.iud. hb. 
i.queft.5 1 .numcro 8.cumfc- 
qucnr. 

Hancquc poftcriorcm par- 
tcm rcnuerunt Socm.Sen. Au- 
thor huius opimoois conf. 80. 
lib. 3 .num . 2 . Cr au . c o n ( . 201. 
n u m . 44. Rolan . co n f. ^ . nu m c. 

conf. 1 4.I1D. 1 . Mcnoch. 
in rcmcd.3dipiic3.num.l17?. 
& 180. acaJij relari pcrThefl*. 
d.dccif. 1 7 s .n [ 1 m . 4. Alcxau.d. 
conf.73.hb.5.num.n.Surd. 
decif.Manr.32.num.14. ubidc 
cummuni, & dccif.44.nu. 1 3. 
&: comunem noo negat The£ 
in ciratadccif.175. numc.5. & 
nouiflime Rot. Rom. diucrf. 
dcof.43.par.i.num.vlt.cV dc- 
cif.34. par.a. nu. 1 i.&invna 
RoroanaVmcae 5 Junij 15^8. 



4#M* xrin ,9 

impreiTa intcr confil.crim. Fa* 

rinac.in ordinc 1 27. vbi addcr 
tesinhttcra bk&alias fjepdex 
quibus mihi vidctur quod ifta 
opiniohodic fitcanonizata ta 
in Foro , quam Scholis , a qu a 
in iudicando, & confulcndo 
non eftahquo pa&o rcccdcn- 
dum,quam nouiflimecdmuni 
obfcruantia reccptam efle , tc- 
ftutur Steph. Grat.in d. dccif. 
nu.vlt.& magis communetn 
atquc vcnorcm dicitidfGrar. 
decif.i5.nu.8. 

Nec ex aduerfo adduSa dc- 
bcnt mouere, & primo tcxtus 
incontrarium adduclicum (i- 
mihbus,qmfortafsdpolfcnt in 
/pp fitamateriaallcgan,quia 
vel loquuturin rldciullore, vel 
in hypothecaria , quae conccr- 
nit mcrum petitoriu , vndc nil 
mirum 11 ratiodiueriltatismi- 
litat in altcro , atque alrero ca- 
fu , cum hic principalitcr aga- 
tur de poflclTionc pcr ea * quae 
latcdeduCtJ fuerunt pcrDl). 
dc Rota in llla Amcrina do- 
mus,cor\im CantucciodeciC 
34.par.2.pcrtotum. 

Nbn ctiam oflrcndunt reli- 
qua pondcrata , nam praetcc 
quod aliqua corum non trart- 
fcunt finc difficulcjtc , vt colli- 
gitucexaddu&is pfo partenc 
gackia, tamcn vtcumquc iit lo 
quuniur m hypothccaria, vt di 
Z 2 xi, 



num. vlr. & ob id dicitcomr3i 
riam opmioncin fcruareiri ca 
Scnatu etiam in Saluiano in- 



I tX *vtiliSduum Uterii&g 

aci,in qua & cundum corranu- 
& ncm reqnirkur cxcufliot The- 
&u. pluricscit.in d.dccif. J75. 
num.^Jn princ.& nocomncs 
in §.itcm Seruiana, inftitut. dc 
aci. & in iftis terminisloquun- 
uir Negnf.Ofafc^BLmc. & cae- 
teri fupra in conrrarium citati. 
Piitcrca Dectorcstlli^ quiex 
citai um hanc difiiciilcatero lo- 
quuncur in diucrils tcrminis, 
& adaliumetfeclum,vtcoHi- 
gitur cx corum di&is y & allc- 
gationibus. 

! NccauthorirasNatt^cilha 
bcuda m confideratione , nam 

cum in Ipccic eonfutauit Rot. / Lex2. C.de pigno.An pofsit op- 
Rom.fequedoopinionemSo- - poni in SaLuianointerditf*. 
cin. ramquam vcriorem in dc- 2 Exceptio excuftionis dehet 0f+ 
cif. 444.par. I .num.7. t** ame htem conteJlata?n. 

Ncc minus aliorum autho- 3 Lex 2. C. de pignor. an habeat 
ritates dcbcnt moucre, & quia locum ubi adeft eUufuU con 
aduerfus cos tenuerunt quam- . Hitutu 
pluriroi Patresceleberrimi,& 4. Lex 2.C.dcpignor.nonhabetlo- 
nonmediocris authoritatisfu cum adfauoremTertij pofftf 

pra rclati pro qtubusltat com- . firis non habtntis hypoihc- 
munisopinio^vtdiximus. eam, 

Non ctiam poftremo attc- 5 Lexi.C.depignor.nonhabetlo^ 



; Exquibusacommimi nort 
cft reccdcndum. 

ARGVMENTVM. 

Exceptio lcgis2.C. dcpi- 
gno.an obftct Agenti 
hocrcmcdio. 

SVUMCMARIV M. 



dcndaeft opinio Thefau.inde 
cil. cjtat.quta ipfc loquitur po- 
tius fecundum decreca Pcdc- 
montium, qinbus caucturcx- 
aiflionem efle faciendam fiue 
agatur contra fidciuiTorem, fi- 
nc contra tertium poileflorey 
quamuis procedacur inomni- 
bus caufis fola faai veritate in- 



cum vbt adelt claufula^cjuod 
fpeeialitas non deroget gene- 
raiitati y nec econtra. 
6 Lex 2.C.dt pignor.an kabeat lo- 
oum vbt adtst obltgatio Ca- 
meralts. 



QVAE- 
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QVAESTIO XX. 



» C.depignat. 
cx^rcfeccaoc 
tur, quodcrc- 
ditorantertai 
ciuibabctfoc- 
cialepignusobligatu pro iuo 
crcdko, ncc no n,& ca tcra dc? 
bitoris bona hypothccata , no 
pofsit uti gencrali hypothcca 
iu preiudicium fccundi,doncc 
fatisfieri valcat in fuo fpeciali 
pignorcquam m3tcnalatius 
profcquitur Couar. var. refol, 
hb.3.cap.i8. Ncguf. dc pigno. 
5 .par. 2 .rnemb.num. 5 1. cum 
fcqucn . Ofafc. dccif. 1 & a- 
lij Do&orcsin d.l.2. excmpli- 
fica n do, ut pcr cos in lods ad- 
dudis , non mod.ca tamen lo- 
lctcflccontroucriia» nunquid 
agcnti hoc rcmediovtilisSal- 
urani pofsit obijci huiufmodi 
cxccpno , quod prius cxcutiac 
fuum fpcciale pignus,antcqua 
confugiat ad obhgationem gc 
ncralcm , circa quod facicbat 
dubium illa communis conclu 
fio , quam tixmauimus in prae- 
ccdcnti cmxftione,ucmpe,ex- 
ceptioncm excufsionis in Sal- 
uiano interdi&o non obftarc 
agcti hoc remcdio, & propte- 
reafatis clarum videbatur^hac 



candcm n6 forc admittetfjtm $ 
&inboccafu,eo maxtmc,quia 
in indiuiduo habcmus dccil. fa 
c^am coram I Ilu ftrifllmo Sera- 
phfnowilla Rom. cenfus San- 
di Spiritusdje x o. Dccembm 
1 5 9 3 . in imprcfs. di iuerf. ■ dccif. 
A44.part 1 . vbifub nunu 7. rC- 
fpondendoadobiccliim d.I.2. 
cxprefsed:cit,eam non habcre 
1 locumtinSaluianoingerdiclo, 
quirc ob id augebatur maior 
dtfhcultas. 

Veru fcquendo magis equi* 
tatcm Iurifconf.in d.!.2. quam 
mcrum iuris rigorem fuftcnta- 
bilior, videtur opinio contra* 
ria , quam Noftrates ctiam ha- 
berc locum affirmanr, in mate 
ria fauorabili , & priuilegiata, 
qualis cft cafus dotis.Couar.in 
d.cap.i8.nu.3. Bald.ind. 1. 2. 
Ripjnhpriuilegianum. 19. ff. 
dc priuileg. crcdir .cu m ahjs co- 
geftisperSurd.decif.44. nu.5» 
&licet in Saluiano intcrdi&o 
fccundum communcm non re 
quiratur excuflio,eft tamcn ve 
rum refpe&u ipfius dcbitoris, 
& bonorum cius, in quibus tcr 
minisproccdic illa Doctorum 
fcntcntia, fccus vcrcVrcfpc&w 
illiusrci, fpccialitcr obligata?, 
quocafu intrattunc difpofitio 
d.I.2.qua? non dcbct confundt 
cum matcria cxctiflionispcni- 
tus fcparata a difpofitione lc- 

g>s> 
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gisjprout raU pa<Sk> ikim lege 
inrelligit^&deckirat Surd.di- 
6ta dcc1f.44.lub num. 1 4 . < \ u a n 
do qaidem diuerfa cft cxcuf- 
fio,qu« fitin Saluianoabea, 
quae itmrcmcdto I. 2. C. dc 
pigno.vtibipcrcum. 

Ncq Rora in loco cx aduer- 
fo [citato vidctur obllarc huic 
opinioni , quia ctfi primafacic 
tranftrc vjfa rueritin cam fen- 
tcntiam , vcruntamcn, l'om:- 
nos id obitcr potius dixiiTc de- 
prchenditur,cm principalis ra- 
tio,qu$ mouit cos,fucrir,quod 
cxccptio noncrat otpoiitaan 
tehtcm contcftatam, proutnc 
ce{Ieerar,eo quia cxccptio,ta- 
quam dilatoriat fccundu Arcr. 
Ncguf. Alexan. Gabr. & alios 
in cadcaf. ciratos , dcbcbat in 
tcrmino opponi , quod mini- 
m c tact u m iu ir,h n n cqu c eande 
(cntcntiam fequuti funt Mo- 
dctni deSaliup.2.cap.d. 

Quam tamcn Irmitandam 
crcdercm plunbus modis, & 
Pnmovt non proccdcrct,quo 
u cs in inftrumcnr o adcftcr clau 
iulaconftitttfit cuiusefttant* 
virtus, vt cxciuTio , ooo requi- 
ratur fccundum comrauocm 
vt per Ang. & 
Lcxieus, ff.dcacqu. 
juf.&alios adducios 
pcrSurd.iad.decjf.44. nu.T2u 

ipfci 




parum vcrctur, cuicgofrTcn- 
tio,quia doclores qui hanclt- 
mirationcm fequuntur, n on lo 
quunturin propofita matcria, 
I.2 . C.dc pign. dc qua nos vcr* 
bafaciraus, quapropter idcm 
Surd. cam mclius intclligcndo 
dicit quod conftitutum tollit 
quidem cxcuflionc mjfed in il- 
lis cafibus inquibusaiurcper- 
miiTumtft cxcrccriobligatio- 
ncm gencralem, non autcm iti 
cafibus prohibitis, qualis cft ca 
fusl. 2. 

Sccundo illaicx Iimiranda 
cft , vt non proccdat in tcrtio 
poifeiTore,non habcntchypo- 
thccam ticxcnim fccundalo- 
quitur quando oriturcontcn- 
tio intcr primum,& (ccundum 
crcditorcm hypothccarium, 
ahas cum dcficiat hypothcca, 
pofleflbr conuentus no potcft 
ie huiufmodi exceprione tuc- 
ri,nccci prodcft rcmcdiumil- 
liuslcgisCouar.in d.cap. 18. 
num.i.vcrf. quinro animaduer 
tcndum, & Neguf. dc pignor. 
8.par.i.memb.num.2o.vbiin 
finaJibus vctbis hancitmitatio 
ncm tcmpcranda eftc d:cir,n i fi 
il lc tcrtius porfciTor acquifiui f- 
kt bona aliqua Iufto dtulo , & 
pro obfcruantiacontentoruro 
fibi obligxafuiffcnt omniabo 
nadcbitoris, quo cafuobftarct 
ia,*pnrpoi 
tio 



\ 
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tio eiufdcm lcgis , vtibi pcr 
cum. 

Tertio rcmcdium d.l,non, 
proccdit, vbi in inftrumenco 

5 fiiitap9oiltatclaufula,itaq<f 
gcncralitas no dcrogct fpccia- 
litati,nec econtra, qua? opcra- 
tur hoc, vtcenfcatur rcfccuata 
clc6tio creditori, non ol>ftaute 
c, quitatc d.l.a.Olafc.d.dccif.Pe 
dem. 1 59.nuni. vlt. Franc. dc- 
cif.j .& Surd. vbi fupra fub nu- 
mcro 1 2. 

Quarco limitandacftd.l.i. 
vt non proccdat quotics in in- 
ftrumcnto cllct appofira obli- 

6 gatio Camcralis,tcuius eft tan 
ta vis,vt crcditor clccta una via 
poflk t cdiread aliam , vt tenct 
Surd. in loco fapra citato, nu. 
17.18.& ip.cuinonctiampla 
cethuiufmodi dcclaratiocon- 
tra quam fcntir quoque Galcf. 
doctor non mcdiocris dodri- 
tia?, vtipfcSurd. tcflatur , & ln 
omncm [cuccum limitatio pof 
fct habcrc locum rcfpcclu dc- 
bitons,no n autcm rcfpe&u tcr 
tij^vt ibt pcr cjum nu.7. 8. & 9. 
caetcra omitto, tamquam ad 
matcriamnun Lcicntia. 

• • • < 

1 

• • • » • 



J^UdJI. XIX. f* 

AR GVMENTVM. 

Exccptio prarfcriptionis an ob~ 
ftetin Rcmcdio vtiiit 
Saluiani. 

SVMM^RIVM. 

1 PrAferiptioobslat^getiremedi$ 

vttlts SaLuiani. , 

2 Prafcriptioan concewat pettto- 
. rium,vci pojfcjjorium . 

j Prafcrtptio admittitur inpojfef- 
forijs, etiamquodconcernat 
, petitorinm. 

+ Rejrttuti» aduerfus praferiptio - 
nemdatttr ex claufula y gene- 
rali , ft quA mibi tusta caujk 
vidcbitur. 

5 Restitutioinintegrum aduerftts 
prafcriptione ex ciaufuiagc- 
. neralt datur Jubfifiente pro- 
babtti tgnorantU • . • a v , _ 

4 keJtitutio in integrum an dctur 
harcdi agenti aduertus pra- 
fcriptionem cx cLaufula genc- 
rali >fi qua mibi tu fta caufa. 

7 Ig»*r*"tta,vt prabcat rcfiitutto 
*cm iduerfus prafiriptiomr 
qttaUscJfedebcat . 

/ Jgnorantta non probatur lura- 
mento ad effeclumobtinendi 
reftituttonem in inttgrum 
aduerfus prafcriptionem. 

0 Praferiptio non currit adutrfits 
M», qut dliguo tttrts impedi- 

mento, 



mente^ Agerenonpotuit , **/ Iunij 1 594.1*11 manufcript. qua 

Mrterimpedttusfuit. hic tranfcripfi in calce huiut 

qucftionis ad vtilitatem Le&o 

QV AE STIO. XXI. ris,& nouiflime fequuta eft Ro 

ta Maceratcnfis , vt per do&if- 

Erutilis cftetia|, (imti Stef. Grat. dccif. 1 5. poft 

& non fperne- ha?c fcripca vifum , & quamuis 

daexccptio prc; Auth.bone fldei , C. de prcfcr. 

fcripnonis ad- long.temp.io.ann.dicatmala 

^u^vJ^g ucrfus agetem ' fidem Authorisnocerc quoqs 

rcmedio vtilis Saluiani , quod fingulari fticccflbri,ne praefcri- 

pre/cribitur fpatio decem an- ' ptioinducatur,tamenilla Au- 

norumtintcrpra?fcntcs,& vi- thent. habet locum rcfpc&u 

gkwiintcrabfentes^tatoenim pr^fcriptionisdominij,non au 

tcmporc prelcribitirr hypothc tem rclpcftii pignoris, vt d e i h 

caria,in quaipfum Saluianum rat Arct. in §.furtiua? rcs,iuftk; 

generatur Afnic. decif. 1 3 p.nu ' de vfucap.in fi. verf.nono, vbi 

mcro 1.6V 2.Ncguf. dcpigno. dicit, quodfi cgoobligoom- 

tf.par.mcmb.2.num.i.& 2.& niabonameacrcditori, dcinde 

probat tcx.in 1. 1 .& 2 . C.ii ad- alieno fundum fcietcr, emptor 

uerf. credit.& in pQ&oSaluia- poterit prapfcribcrc aduerfus 

ni interdicti voluit Grot. conf. cTcditorem , ea Auth. min 1 m c 

3o£.nu.£.& 7.I1D.3. & tcnue- obftante , quae vel procedrtiri 

runt ModernideSalu. parte 2. co , qui fuceedit dcbitorititulo 

cap. 1 3 . cum enim poflefTor rc v niucr fali , n o autcm titulo fin-^ 

iufto titulo,& bonafidepoflc- gulari, vt habetur in fincdecif. 

dit per di&um tepus , tutus eft citatar in manufcript . 

praefcriptioncdecenali,vtalias \ t |licei nonulli arbitrati fue 

refotutum fuit in Rota , in vna rint , huiufmodi exccptionem 

Romana Saluiani 5. Dcccm- noeflein pofleflbno remedio 

bris 1 60 1 . coram R. P. D. Iu- admittcndam , tamquam con- 

fto,&inalia Romanaillorum 2 ccrnentcm pctitorium, t vt 

del R£ Lunx 10. Decembris pcr Alcxan.conf.?2.num.28. 

eiuidem anni coram R. P. D. I1D.5.& conf.^2. hb. 1. numc- 

Cuccino, & fignantcr inilla ro 1 i.Aym.conf.124. numc- 

lmolcn. Saluiani coram lUu- ro 14.V0I.1.R0U VaLconf.l. 

ftnflimo Manqca Lunse 17. num.48.infinclib. 3. Addenr. 
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ad Papicnfcm in form. rcfpof. 
Rci.in vcrbo pra?fcripfionis,# 
irt proprijs tcrrriini^ .Sattfiaw 
Modcrui Macerarenfes var.rc^ 
fol.lib.2. refol. ^.fubnmnerd' 
tf.tamcYcorum pacedixcrim) 
halhicinati funr, eo qriod prar- 
fcriptio inueta cff 3 nedum pro- 
ptcr dominium, fcd ctiam pro 
ptcrp6rtcfl!oncm 5 & vtrumqj 
rcfpicit,probattext. in c.iubc- 
mus i6.qua?ft. 3. &text. inl. 
fln.C.dccdic.diu.Adrian.toll. 
& l.compctit) C. dc praHcript. 
30. vcl 40. annorum , vt bcnc 
fuitpoderatum in Rota Rom. 
coram Illuftrifsimo Scraphi- 
no in illa Mcdiolancn. remcdij 
rcintcgrada; Mcrcurij iy.Ma>j 
1 tfoo.circa fincm,& iure meri 
to admitccndam etfcin iudicijs 
poflelforijstommunitcrtradi- 
' derc fcribentcs,vt pcncs,Con- 
'tard. videripotcft ad I. vnica, 
C.fi dc momcnt. pofl. limir. 2 . 
$.4.numcr. 1 5. cum feq.& per 
Mcnoch. dc adipifopotrci.re 
mcd.4. numcro j6$ , cV ita cx- 
titit communi omniumvoto. 
rcfolutum , in ca caufa Mcdio- 
lancn. in plcno A uditorio pr* 
fcriptioncm triginta annorum 
obllarc Agcnti rcmcdio c.rcin 
tcgrandjc 3.quzft.i. 

tt nihikminus fiadmittc- 
remus , cam concerrtcre pc- 
' titdrium,&rcfpiccrcpropric- 



3 taicm^tidcmtamcncritdicc" 
ium , naWcxceptio refpielJh* 
petitorium, tunc in rcrncdio 
poflcfibno admitcicur , cum 
pcrillam tollitur omnisaflio, 
excapitedefe&us a&ionis finc 
quaa&or nonagit, qualiscll 
prxfcriptio, vt declarat Coi\- 
tar.in d.Iimit.2.$.4.num.i 7.SC 
iS.fiquidem prarlcriptiodici- 
tur exceptio litis finitc que ctfi 
iplo uire non tollat actioneoit 
tameeamelidit opc cxccpcia 
nis , vt per Rot. Rom. in no- 
uifs. diuerf.decif.2 6 i.numc.2. 
par. i.cumalijs . 

Decbranda cfttamenPri- 
m6fupraflrm3taconcIulio, vt 
non proccdat, fubftitcntcali- 
qua rationabili caufa , proptcr 
quam aclor rcflitucndum cflc 
aduerfus pracfcriptioncm pro- 

4 ponat,cxclau(ulagcnerahlfi 
qua mihi luftacaufa vidcbitur, 
iuxtacclebrcm doclr. Bart.in 
1. 1.5. fiquisproptcrea , fT.dc 
itin.acl. priu.communitcrac- 
ccptam, vt per Balb. de prae- 
icnpt.3.par.qucft.29.numcro 
i.cumieq.Cagnol.ini. 2.C. 
de pac. int . cmpt. & vend. nu- 
mc. 2 19.& 22o.6VRot. Rom. 
in nouifs. diuerf. dccifio. 42. 
hb. i.par. 3.namtamctfiprav 
fcnptio currat aducrfus igno- 
rantcm, fiue ignoret fa&um, 
fuic ignorct ius Balb.vbi fupra 

Aa par. 
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f ar.3. qua?ftio. 28. in princ. & 
probat tex t. fing.in l.fin. C.de 
pracfcript.long.temp.in finali- 
bus vcrbis ibi (i\t cxpedita qua? 
ftio pro rebus vbicunquc pofi- 
tisnulla fcientia, vclignoran- 
tia expe&anda , ne altera dubi 
tabilis,& incxtricabilisqucftio 
oriatur) &declarat Aret.in §. 
rurfus,inftit. dc a&. numcro 
ult.& Surd.dccif.^f.nuincro 2. 
nihilominus datur rcftitutio 
quotiefcunquc fubeft probabi 
lis caufa vt in proprijs tcrminis 
Saluiani c< nlidcratum fuit in 
fupracitata decif.Rotah coram 
R. P. Cuccino in illaRomana 
SaluianiLuna? 10. Dcccmbris 
1 60 1. 111 manulc. 

Vnum tamcn noncftpras- 
tcrmittendum in hac fa£H (fe - 
cir,quod non omniscaufa pras 
bct rcftitutioncminintegrum, 
fedcadcmum,qujrc{Hufta,& 
&rationabil<s t&nonfupina, 
necarTccl ita»fcalimitatconc!u 
fioncm Bart.fupra firmatam, 
Balb.dcpra?fcript.di£aqiix!i. 
29. fub numero 8.p*»ft [mol. 
& aIios,quo loci diut,quod illa 
cenfcturiufta , & rationabilis 
caufa, c:< his, quaenumera - 
tur in di&o §. ruifus mfrit.de 
a&.cum ibj nor. pura fi qu?s 
abfcns fun cx cauia Rcruub. 
ucl captus ab hofubus, lcu car- 
ccrutus, &funilcs > &itain- 



tclligit, & intcrprctatur Roc, 
Roman. in nouiff. decif. 387. 
par. 1 .uiden. quae ultra proba- 
bilitatem ignorantiz dicit , 
quod ifta caufa debet plene 
probari, fubdens , quod in 
hoc omnes do&urcs conuc- 
niunt,& facit p ro ceclaratione 
ad doctrinam Barto. in d. §. fl 
quis,ff.deitin.acl. priua. & be- 
ncMohc.dccif.i.de rcftitut. in 
intcgrum, ubi Modcrni Ad- 
dcnt.Mjgon.dccif. Florentiac 
79. cc. uidcn.conf. 266. nu- 
mcro uftim. &: Cagnol. ind. 
1.2.C.dc pac.int. empr.cV uen- 
dit.numcro 2 1 220. txem 
plifi ando m ha?rc.Je,cuiuscft 
caufa probabiJis ignorantiac, 
tamquamin ahcrius ius fuccc- 
dentel.quim ;tltcrius,ubi Dcc. 
& Caguol. ff. dc rcg. iur. alias 
dcfadli fn bucrtercturmatcria 
prafcriptionis fub pra?rcxtu 
ignorantiae ,cum quis fcmpcr, 
& omni temporc poifu , fc 
tuendo,al'cgarc ignorantiam, 
&: fic pemtus cucuerc prarfcri- 
ptioncm , quod ciTct impone- 
re le&em ucrbis contra text. 
1. 2. C. cutnmun. de lcg. & fic 
dominiarcium eflcnt in inccr- 
to, quod lcx ualdc abhorrct 
l.i. tt.deufucap.§. 1. mftitut. 
cod. quarcob ld, intcrprctcs 
dicunt , quod rcftitmio non 
darcturjJii, in quo cadit fcicft- 

cia 
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lia prarfumpta , ut (I haberet 

pcnesfc fcripturam crediti, & 
inftrumenta , tunc cnim non 
efTct probabilis isnorantia» 
cum potucrit feinformare, & 
ncglexcritperquircre, utcle- 
ganter declar.1t in tcrminis no 
ftris Bcnint. decif. 6 ?. & 7 r . & 
JatcSurd.d. dccif. 4. nurncro 
7. & ita cgoex fadto obtinui 
m una Rauen. Saluiani pro 
Ioannc AntonioBerfano, ac 
D. Dionifio Donato cius Au- 
thorc contra D. Horatium 
Foianum, qui dcducebat hanc 
ignorantiam , p3trocinantc 
pro eo cxcellcnliflimo , D. 
Hicronymo Guaccimanno, 
uno cx primarijs Patriar mcx 
Aduocatis, cui obfingularcs 
ci f ai uirtutcs , plurimu dcbco. 

Et quidam iu tantum Ii3nc 
declarationcm ucram eflc,opi 
natifunt, ut nec etiam procc- 
deredicant, in harrcdc , qui ue- 
6 nit agcndo f cum dcbcat uc- 
nircinftrurtus, fcdtantumin 
h-ercde, quiuenitadiudicium 
fe dticndcudo prout rlc cen- 
fuitSocin.ini. cum filiusfam. 
$.in hacfubnum.3.ff.dcucrb. 
cbligat. & alij pcr Surd. rclati 
con1.2ji.lib.2Jicctipfchanc 
epinionemccnfutet,ad qucm 
in occuircntiaeft confugicn- 
dum , quia plene cxaminat ar- 

:;. :; t\, .>.\ ■{♦,?•) 
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Ncc diftinclio , quam nort- 
nulli attulcrunt de ignoranrii 
actu , &: habitu, iurc proba- 

7 tur t quam fcquuti funt Pe tr. 
&alij rdati pcrBalb. deprse- 
fcript. in d. qu*ft. 28. numero» 
ultim.contra quam mclius fen 
ticndo tenuit Soc. in d.l. cum 
f7liusfamil.§. in hac, ff.dc ucrb. 
oblig. fubmimero ^.Fclyn.in 
cap.VigilanticoI.^.deprxfcri- 
pt.cum quibus pcrtralilTe quo- 
que uifus fuit Balb. in loco 
citat. cum do<5tor ahter non fc 
dcclarando, cenfcaturtranfi- 
rc cum ultima opinione , & 
cam diftincxionem improba- 
uit quoque Rot.Rom. dida de 
Cff. 787. numero ultimo , quo 
Joci dicit,quod ad obtinendam 
rclhrutioncmin integrumad- 
oerfus prxfcriptioncm cx clau 
fula gencrali , oportct, quod 
ncdum quisignorct lushabc- 
re fupcr ca rc , qua? in con- 
rroucrfiam ucnit , & fic ha- 
b:tu , ucru m ctiam aclu , hoc 
e;i ab aliofuhTe poflcfTam, 
alioquin a ncgligetianoncx- 
cufatur, namadhuccffeclum 
©pnscft, vt ignorantia fitex 
omnt parteexcufabilis , vt per 
DominosdcRotafuitanimad 
ncrfumm cadccif. 387. 

Ncc minus locus cifct iura- 
mcto m propofito cafu ad pur 

I gandum ignorantiam,t quia 
* - iA a- a ' — ad 



ideflTc^um hab5di TcRhutio* 
vcm in integrum ex claufula 

fcncrali , fi qua mihi iufta cau- 
i vidcbitur , aducrfus prajfcri- 
frCioncm, non admircicuriura- 
tnenrum Crau.de annq remp. 

4 par.nume. 5o.& Roc.Rona. 
in n0uiif.dccif.di05. par. i.nu. 
vJr, & Sutd. dccif. 1 5 3. nume. 

5 A co magis vbi prxfum 
prioeflec coacra iuraccm Bar. 
in J.intcr nmncs, §<recte vlt.co 
lum. ff. dc futt. & AIcx..in 1. 1. 
§.p'.rprocuratorcm, nume.4. 
ff. deacquir.poiT maximevbi 
agiturdepraeiudicioTcrtij Me 
noch. cafu 1 8 ;.num. 9. lib.2. 
ccnr. 2 Felyn. in cap.cogno 
fccntcs nu.14. dcConllir. vbi 
Dcc. propefinem . Rcsautcm 
de plauo proccderct, fi rcftitu- 
tio uon f.jjfk t petita, quo caiu 
nullaccnus cifet conccdcnda, 
vt confuJuit Alex.in vnaRa- 
ucnnat. conf.^5» iib.2.fub nu- 
mcro 5, 

Ucclarauda ci\ {ccundodi- 
6a Conclufio, vt non proce- 
dac,vbi A&or agerc minime. 
potu r , vel quia nun eratnara 
5 a&io, f Lficuc, §,qui ergo vbi 
gl Al.xn verbo fcruouda. C. dc 
pra:fcnpr.30 t ann.vcl quiaali- 
qiiohkis impedimento diftu- 
Jitexercitiumfua;a£cionis,i.i.. 
§. tinal. Cdcannal.excepr.ius 
caiin, adhuc , vt fyc prasfcripti- 
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fyle c pprtcr , vr deducatumc* 
dumn a&u,fcd«ijninpott- 
riaOfofc. dccif.177. num.2.cV 
Roc.Rom.in nouuXdtcrf.aB^ 
num.j.par.i.alias ^uisdcfaci- 
u fubmoucri poflTcr,Ieg.ccdcre 
dicm,ff.de vcrbo. fignif. I.nihil 
inrcreft.rf.de reg.iur. cxcmplo 
dicirr us,fidcic< mmiiTarium rc 
pcllcndum non cffc liib pra?- 
tcxcu prafcriptionis, vbi fidci- 
commiflum fuitconditionalc, 
ncc agcrc potuir, itmc cnim 
prarfcriptio non currir.,nifi pu- 
nficato fidcicomiTiillo Ofafc. 
dccif.citata,nun'e.5.cum alijs 
ibi adductis , pari rationc,dici- 
DiUI <ic crciitore coditionali, 
qui non cft cxcludendus rcmc 
dio prarfcriprionis , cum agerc 
no valucric, vc benc pcr Ofafc. 
decif. 1 3 o. v bi videas, & fic dc 
fingulis , & in ccrminis Saluia- 
ni , qubd crcdicori non valenu* 
agcre,, non curratpraricriptio, 
voIuit5rcpb.Grar.vbi fupraci 
tat.dcciJ. 15.11 u. 5.nififortauc 
irupcdimcncu de faciJi potuif- 
fec rcmoucri , vr de excuflione 
dj cu jn hy p t>t hccaria a£l jo-> 
nc,c|ua 116 obitanrc currjt pr e- 
fcnpcio, cQ fic iri pQCcftatecre- 
dicons amoucre impcdimcn- 
tu, quicquidfenferit Alcxand. 
conf.58.l1b. 5. qucm commu- 
niccr rcpi obacum diciti.bi Gra 
tia.nu .7. v ndc hac ratione 5 crc- 

ditor 
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ilitor annn* pr*ftationis , qui 
fingulo anno, fuas dcbicas pcn 
fioncsinrcrufuria, & alimcn- 
taacccpiiTetadebitore fucccf- 
fiuo tcmporc folucntc,non cf- 
fct a poifeiTore repclledus , ex- 
ccptione praefcriptionis , fi de- 
fticiffcr agcrcpcrtantum tem- 
puS,ita quod praefcriptioan- 
norum deccm, vcl viginti fuc- 
rit complcta in perfonam pof- 
fciToris , quia cum non potuit 
agerc, co quod dcbitor fpontc 
dc bitu rccogncuicfingulo an- 
no,& fuccefliuo tcmporc,non 
dcbct ci obftarc huiufmodi cx- 
ceptio>pcr rcguIam,non vale*- 1 
ti agci c,&c.vc in terminis poft 
muicos cicatosconciudjt boc- 
ca.de ccnf.par.2.nuni. po.vbi 
dicit,huic creditori aclionrm 
non compttijilc nifi poft dcnc 
gatam (olutionem , & non an- 
tca^^nascfcditordcfacili per- 
dci;ct iuViuurhr quod no dcbc-; 
«uFfrcrk • ! 

Tcrcio dcclaranda cft, vt co 
clufio proccdat rcfpcdtu illius, 
quj iuccedit dt bjtorkitulo fin- 
gulaxk cui prodcit pmcriptio 
decc9nau$,& vicennalis,Iecus 
vcxo rcfpe\ftu illius , qui fuccc- 
dictitulo vniucriali , quahs eft 
h«rcs,contra quem datur Sal- 
uianum, non obltanccquacu? 
qucpr* IcripcionCjnam reprc/ 
fcmar pcrfonam dcruu&i , vt 
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ctiam animaducrfum fuit in fi- 
nc d. dccif. Rom. & rcnuit ctil 
Steph.Grat.in rclata dcc. Mar 
chiar j 1 5/ub nume.p.cum alijs 
feqq. vbi dicit,quodha;res nort 
dicitur tcrtius, fed repra?fcntas 
omnimodo pcrfonam dcfun- 
&i,&cbidnon pracfcribit di- 
clo tcmpore,I.cum notiflmii. 
§. i.dcprxfcripr. 30.a1n.fub- 
dcns,non clTc dubitandfi, quin 
Safuianum interdi&um detur 
ctiam cotradebitorem,ac eius 
harrcdcs cx mcntelcgis, non 
ex vci bis, & fic vtilc uon dire- 
clum. . . 

IMOLEN. SALVIANI 

tntcrdicli. > 

y i< ■ ■ '■] * ' " 

Luna? iy.Iunij 1 5^4. 

COtLAM MEVER. f. V. 

... . . • < 1 

M&nttc*. 

• • «**■*> B 

Piacuit Dominis, fcnten- 
tiam cx duobus capitibus c(Tc 
reuocadam. Primum cftquod 
MarcUs ipfc non fuit citaf us Ic- 
gitimi, & confcqucnter lentc- 
tia c(l nultius momcnti.CIem. 
paftoraIis,de rc iudic.I.dc vno- 
quoque , ff. cod. nam Sticgus> 
qui fuit citarus, non cft procu- 
rarorin haccaufa,qua»agitur 
conrri D. Accuriuim pro Do. * 
Comice Andrca Bardelfa, «k 

Dom. 
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Denrtili Saluiano frterdtfio 



Dora. Aurelia,& claufulage- 

acralisj quae fubijcicurin man- 
daco ad omncs caufas coram 
alijs iudicibus,fane intelligitur 
dccaufis,qua? funtmotar, vcl 
mouenda* contraeundcm du- 
taxat,cuiustamennomenfuit 
in mandato exprefium.Bar.in 
I.quod dicitur in principio,n ti. 
5 ■ ff. d c tut. quod eft fingularc 
di&um,vt ctiam not. Roman. 
fing. 1 5 5. incip. conftituoTi- 
tiu procuratorejybi teftatur, 
ita fuiffe dccifum,quamuis ipfc 
contradixerir,c\ hancopin.fc- 
quitur Fclyn. in cap. lcdis nu. 
7 1 .verf.etiam dicit Lud.Rom . 
dcrefcriptis,& Dcc.conf.509. 
num.p.Natt.conf. 1 <>7.numc. 
3-&4-& fuitdiclfiapud Pur. 
dccif.228.lib.!. in manufcripr. 

Sccundum caputeft,quod 
fcmentiaeftiniufta, qam fup- 
ponendo finc v cn pmudicio, 
quodDom. Accurfius habcat 
hypothecam anteriorcm , ta- 
mcn cum Marcus ipfum Prar- 
dium,dc quoagitur iuftotitu- 
lo , & bona fide polTcderit fpa- 
tio dccem annorOj&ampIiiis, 
tutus eft prefcnptionc longi t€ 
poris, 1. 1 . fi aduer f.crcdit. 1 . H n . 
C.dc a&.& o blig Jr g. v 1 1 .§ .i .fE 
de prarfcript. & ha?c cftcom- 
m u nis Do cto ru m fcntcntia.vt 
tcftatur Parif. oonf.50. hu.8o. 
lib.i.Tiraq.dccQntra^lifina. 



$.i.gl.i5.nu.i i.Gabr. cenf.7* 
nu.^.dc pra?fctipt. lib. U 

Nequc ad rc pc rtin cr, q uod 
iile, qui opponit praefcripno- 
ncm dccem annorum, debeat 
probarc, Comircm Andrcam 
fuifTc pra?fentem,& nifi proba- 
uerit, dcficiat in Salutano fuo, 
vt inquit Bald. in I. pen. in fin. 
qtiib.nonobft.long.tcmp.prae 
lcnp.Alex.conf.i 18.num.10. 
infi.lib.2.&:conf.p2.adfinem 
lib.j.&conf.^.Iibro 3-Bero. 
conf. ip i.nume.2 p.\ib. i.Rol. 
conf.7>>.nu.3 i.hb. 1 .quiacum 
creditor, & poffcfTr finc Ci- 
uesciufdcm Ciuitatis, &ha- 
beant domicilium ineadeCi- 




ig.tcmp. 
aperte fcntit Bar. in Lts potcft, 
nu. 17. de acq. has rcd. & in his 
terminis, quicquid contradixc 
rit Iacob. Butrig.tenetBakUn 
l.cmptor.nura.2.& 3.&fequi- 
tur Angcl.num.a. vcrf.fcdpo- 
nc quaftionem de prxfcnpt. 
longi rcmp. qui dicunt ita de 
faoto,& dc confuetudine vidif- 
femillies obferuari,& bcnc, 
quia cft impoflibilc | 
aliqucm fuiifc praffci 
decennium,nifi firiiTct carccra- 
tus^&idcodicunt^replicami 
abfcntiaro incumbitonuspro- 
bandi^hancopinioncmfc-; 
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t^ikur Alex.conf.120. num.4. 
& j.lib. 6. Corn.conf.5o. nu. 
1 2 ,!ib. 2 .Socin.Sen.conf. 121. 
nume. 1 .lib. 1 . & Balb. dc prae- 
fcript.in Lpar.fel.p3. num.4. 
vbi poft Cornc. itaconciliat 
Do&orum rcpugnantes opi- 
nio n cs , & diuerfam fcntcntia 
intclligit, vt locumhabcatin- 
tcr cos, qui n5 funt Cmcs ciuf- 
dcm Ciuitatis,& hmc quoquc 
opinioncm fcquitur Crauct. 
conf.140.nu. 3 

Nccrcfragatur, quodhapc 
praefcriptio longi tcmp.no ha- 
beat locum in co , qui caufam 
habcat , adebitorc,fed vidctur 
intclligcredc prarfcript.trigin- 
taannorum Neguf. dcpigno. 
tf.par.prineipah mcb.2. nu.... 
quia rcfpondcturjhocclfcin- 
teltigendfi dc harcdc, qui fuc- 
cedn titulo vniucrfali,& rcpra? 
fcntat pcrfonam ipfius dcbito- 
ris,§.i.in Amh.de iur.iuran.a 
Moricn.pra?ft.leg.harrcdcs,de 
acq.harcd. diuerium eft in eo, 
qui dcbirori fuccedtt tictilo fin- 
gulari, v t eft emptor,vcl dona- 
tarius,vcl alius fimilis gto.in d. 
1. 1 .C.fi aducrf.crcdit.in vcrbo 
fucccflcrunt vbi Barto.in fum- 
mario dicit , quodhypothc- 
caprarfcnbitifr longotempo- 
re , quolibct poujdcnte, excc- 
pto dcbitore, fiuc eius haprcde, 
idcm quc fcnbit Bald. numc. U 



vcrf.intext.ibi &iuracorum 
fucccflcrunt. 

ARGVMENTVM. 

Exccptio prxfcriptionis x. vd 
xx. annorum an obftct Agcn- 
ti hoc remcdio,fi vltrahypo- 
thccam in inftrumcnto adfit 
qu jqucconftitutum , vcl pr$- 
carium. 

S V lM M A R I V <M. 

1 Hypotheca fi refoluaiur, refoltti- 

tur quoquccon iitutwn . 

2 Conftitntum reguLttur fecun- 

ditm naturam aftus cui op- 
ponitnr . 

5 Hypothecaria^eH acceJforU ad 

perfinalem. 

4 Conflitutum toUitur foluttone. 
$ Hypothecaria fublata^ non tolli- 

turconHitutum. 

6 Prafiriptio non obflat creditori 

agenti iudicio Saluiani , vbi 
hibet claufulam conftituti in 
inHrumento . Contrarium 
numero f. 

7 Accefforium quando habet par- 

ticularem prouifionemdeper 
fi, non fequitur principale. 

5 Conflitutum non tollitur fubU- 

ta hypothecaria . 
Kemedtum Lfi.C.de *cqpoff. du 
ratperannos xxx. 

* 

QVAE- 
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&en>ttUS4duUn*Jntcrdiftos ■ ^ ; 

iur.Conftit. limic. 7, igitur an- 

QVAE5TIO XXII. nuliata hypothcca,annulIatu 

quoquc ccnfetur conftituturn 

Vid vcro dicc- l.i.& 2.fT.depecuI.leg.cap.ac- 

dnm vbi vltra ccfTorium,dc rcg.iur.in 6, & fa 

hypothecam ciuntca, quaein terminisno- 

bonorum dc- ftris fcribunc Alex.&alij iilL 

bitorfcbona i.§.fi vir.n.Jcacq.pnfT. ( . 
prxdiLta no«, TcrtioaiprxdicVrumcon 

minecreditoris pr lHdcrecon- firmationcm poufftme facit, 

ftituic, an m nuiufmodj cafu quod ^altuanum fundacurfu- 

praflcripno obftcc agenci hoc pcr hypothccariaa&ione,que 
rcmedto fpacio dccem , vel vi- 5 eftacccfforia ad perfonalct L 

gtnti annorum iuxta terminos contrahitur vbi not. liait. tf.de 

l.i. & 2. Ofiaducrf.credir. & vignor. 1. fidetullor. ff. defidc^ 

obftarc vidcbacur,quia refolu- iufi. qucmadmodum i^itur cef 

to contra#Uj& hypocheca, co fat hypochecaria, & perionalis 

ftitucum quoque t refoJuitur perpra?fcriptionem,cx quoda 

pcr cexr.l fi dcbiror,fT.de prcc. tacito confcnfu partium,qui in 

vbi B^r.&idcm in l.quipigno prxfcriprioncinducicurl.fi.C. 

risinfi. rT.de acqu.pofT&cum dchisqui anonDominomar 

tcxt. illc gener Irerloquatur, numit. 1. 2 . §. fi cjuis cum , ff. dc 

gencralitcrctiam cft incelligen dol.& noc. LiaLtn l.licct , C. dc 

dusl.i.§.gencraliccr,cu vulg. iur. dehb. & Bc u. dcftac. vrb, 

ff. de leg. prarft. at hypothcca prafcnpt.gI0f.1p.num.49. ita 

pcr praefcriptioncm cft cxtin- celTarc dcbet , & Conftitutum 

#a, igicur,& Cmftitucum . fupereaappofituml.fi cum,$. 

Sccundo facit regula dcac- iniuriatu4l.fi quiscaut.cum fi- 

CCiToriol.cum principahsl. ni- milibus.Hincdo&orcsdtcunt, 

hil dolo.§. cum principalis , ff. pra?carium,& Conftitutum fl- 

dc reg.iur. Coftnutum autero, ne titulo pra?ambulo no tranf- 

& pracanum regulatur t lecu- fcrrc poflcffu »nem, vt declarat 

dum naturam actus, cui appo- in terminis Ofafc.dcc.34.nu.a. 
nitur Bald. in l.cx tcftamcnco Quarto & vkimofacic Do- 

jn fi.C.defideiconufs. &late ftnnaBar.ml.fircmalienam, 

pluribus rationibus , & autho- ff. de pigno. ac*. vbi fignantcr 

ritattbuscomprobatTyraq.de dictt,quod Conftitutu, & prc- 

carium 
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carium tollitur folutione f vel 
alias fublato contra<5hi,de par- 
tium voluntatc,&hoc idcm lc 
quitur, & commcndat Olafc. 
indi^adccil'.54.nu.4. &dccif. : 
I44.num. y.poft Arfiic. omni- 
no vidcn.dccif. 13?. 

Verum totum cotrariu fua- 
dent infrafcripta? rdncs,& Au- 
thoritates,quia& fi verumfit, 
prout vcrifllnum efr,hvpothc 
cariam aclioncm nopoflepro 6 
ducia principio fincperfona- 
li,poftquam tn eft conftituta, 
feparari poteft vt not. Bart. m 
l.adciulTor obligari in princ.ff. 
dcfldeiuiT.& Rut.Rom. in no- 
11ils.decif.2r54. nu.3. par. i.ita 
pari ratione fublata hypothe- 
cariaperpre/criptioncmtnon 
cft inconuenicns, quodduret 
prjecarium , & ab ca feparetur 
vnde" Bar.in d.l.fi rem aliena m 
dicit,quod ficonftjtutum tolla 
tur per fofutionerh , vel alias 
de voluntatc partium quemad 
modutoIliturhypotheca,tol- 
Iitur, & iplum pra?carium , fcd 
(i hyp thccaria tollatur pre- 
fcri ptionc, u cJ ftatuto, tenct to 
tUm contiarium quem fequu- 
tusfuitRegius Senatus , vt tc- 
ftatur ArThc.in d . du 1 1 .1 3 9 . vbi 
fub nume. 5. dicit ob id durare 
remedium agendi cx l.fi. C.dc 
acq. poff. cjiiod non praeicnbi- 
tur fpatjo dec6 , vcl viginti an- 



» 



*'4&k xxi f. 

norom, fcd'dur« 
triginta vtibi per cum,&nu.rf 
& idc tcnct Tiraq. de iur. coft, 
Iimir.2 9.nu.^.&limit.2i.n.7. 
ybi huius di&i rationcm alle- 
gat, quia creditor non fibi , fed 
alijs poifidet, & hoc idem tene 
neredicunt Cyn. Petr. Anch. 
& alios relatos per Affl.in loco 
fupracitato , & in pun&o Sal- 
uiam mtcrdi<5ti , quod creditor 
non fir cxcludcndus fpatio t dc 
cenij a bonx fidei pofleiTore, 
fed lolummodo pcr triginta 
annos tenuifle vidctur Stcf. 
Grat.decif.March.15, num.3. 
Ncc prcdicfiis obftare crcdunt 
exaducrfo dcdu&a , & primo 
textu in l.fi dcbitor,ff.de prcca. 
quia, eum textum procedcrc 
dicut , vbi exprefsc fuit att u m, 
<j tollatur prccariu , foluta pc- 
cunia, velubiin primo contra 
dtu fuit appofita claufula rcfb- 
lutiua,ita poft Bart. & Aret. rc 
fpondcc Ofafc.in d. dccif. 34. 
iub num.8 .verf. ncc mouct , & 
fic cum textu dcclarat Tyraq. 
in d.limit.2p. nume. 6. vnde li- 
cetlex generaliter loquatur,ta 
men ab alia lcge debct diftin- 
gui,&fuppleri. 

No etiam fccundum, ubi di 
ximus claufula conftituti , tam 
quam acceftoriam , fequi a ct D, 
& natura,cui apponitur , nam 
contrarium diluitur per Ofafc. 
B b fupra- 



fcpradtarum fub nu. 6. ubi id 
4>ccdere dicic ceteris paribus, 
7 & militante eadem ratione,tfe 
cus ubi acceflbrium habet fpe- 
cialem prouifioncexfe, prout 
fehabctconflitutumin huiuf* 
modi cafu,quod non cA acccf- 
forium obligationis, fcd accef- 
forium traditionis dominij & 
poilcfTionis j fecundu Baldum 8 
ibipereum adduttum num.7. 

Tcrtium quoq; fundamen- 
tum diluitur , ex co quod non 
cft uerum abfolute, hypothc- 
cari am efle acccflbriam ad pcr 
fonale,na refpcdtu utilis a&io- 
ns , qua? datur contra pcnitus 
tertium,non cA acccflbria , fi- 
cutnccutilc Saluianum, per 
eaqufdiximus libro z.qua?fl. 
^fubnum^ultraquodjian- 9 
tediuerfitate rationis, dequa 
in folHtionc fecundi obie«SH 
ifhid acceflbrium non potefl , 
nec debct in huiufmodi cafu re 
gulari a principali fccundum 
prxdicta, &licet a pHncipio 
non confiftat, ubi contracius 
cft nutlus, nec ex eo transfera- 
turpoircfl[io5tamcn vbi ab ini- 
tiotuit ua!idus,conflitutu forri 
turcfTectum, quia potcntms 
operatur nullitas a principio , 
quam cxpoAfaclo ad rcfolucn 
dum pofleflionem, proutfic re 
fpondetOfafc.iirdccif. pra:di- 
c"te 3$.num.8.&itadicitprocc 



jfntefdiSt* 

dcre Do&.Bal.in d.l. ex tcfla- 
mento. 

Vltimo no oflfcndit Doftr. 
Bartol.quia potius confirmac 
hanc poAeriorem partcm , du 
diftinguendo dicir,quod prcca 
riu tolliturfjlutione, ucl alias 
fublato contra&u dc partium 
confeniu , fcd pcr pra?fcriptio- 
ncm fublata hypothccariaf ad 
hucduratconftitutum, prouc 
hanc diAinftioncm rcceptio- 
ncm rcccpram , dicit AfTlic. 
vbi fupra citatus & Tiraq. in d. 
Iimit.29. num.£.&7. 

Ego vcro, pracfacis non ob- 
A;ttibais,pcriifto cum commu- 
ni opinionc, &dico, praefcri- 
ptioncm dcccnnalcm in cafu, 
dc quo agitu r,l , abcrc locu jfiuc 
crcditor habeat bona f gencra 
literobligata cudaufulaCo- 
Aicuti,Aucnon,pcriura,&au- 
thoritatcs latius dcduclas in 
prccccdcnti quacftione , quibus 
addoDcc.inc.cumintcrde ex 
ccpt.num.23.&Rol. conf.7^. 
num.7.1ib.z. 

Ea ucrd,qua? in contrarium 
dcducuntur, intdligo procc- 
dere,ubi crcditor ag«t rcmcdio 
I.fin. C. dc acqu. poff. proptcr 
claufulam ConAituti in inAru 
mcnto appoiltam, qua no ob- 
Aantc,fidcbitor aliquam par- 
tcmbonorum obligatoro alie 
nauitintertiuiz};potcA,ca auo 

cacc 
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Lib. 11. 

carercmediodJ.fi.quodquidS 
Xorcmediu durat t p annos xxx. 
quiafic durac condidio ex lc- 
ge 1. 1 . C.dc condir. cx L ut per 
ArTIic.ubifupracitatum nu.£. 
& )n his terminis arbicror Do- 
ctores cx aducrfocitatos intcl- 
ligcndos efle prout uere loquii 
tur in huiufmodi cafu, fccus ue 
r6 , ubi ci cditor non expcritur 
rcmcdio l.fi. fcd rantum hypo- 
thccaria aftione,ucISatuiano 
interdic^o 5 quo cafu non repc- 
rituraliquid immutacuinma- 
teriapra;fcriptionis,& propce- 
rea rcgula? Iuris Inbaercndum 
cft,ut pcr Decin L i . ff.dc rcg. 
iux.& iftud cxcradcnccsdicir 
ArHic.fcpius cicatus in di&a dc 
cif.i 3 9 .num. 2 ,in princ. fi bcnc 
aducrtatur, (iquidcm ha?crc- 
mediadiucrfa funr, &habcnt 
diucrfam nacuram,nam hypo- 
thccai ja,uc diximus, prarfcribi 
tur inrer prxicntcs per fpatiu 
dcccm annorum,&peruigin- 
ti inter abfentes , Remediu uc- 
ro l.fi.C.deacq.polT.prcfcribi- 
tur pcr fparium triginta, undc 
qucmadmodum prodita funt 
diuerfa rcmedia , ita prodite 
funt diuerfa* prouifiones . 

Ncc Gratianusfirmathanc 
hmirationcinlococitato, fed 
obitcr tangitpun<5cum,&me- 
rico non elt uisfacienda in cius 
do&n n a,cx quibus ego non re 



Qtufti* xxn. /i 

ccdo a fupra firmataconclufio 
nc. 

ARGVMENTVM. 1 

i 

Exccpcio {tatutarie prarfcriptio» 
nisintrodu&aecorura credico- 
rem negligentem , an cbftct 
agcnti hoc rcmcdio. 

S r M M A K l V M, 

1 Prdferipth ttdtuUri* compr*- 

hendit etiam creditorem hy- 
pothecartum . 

2 Prdfcrtptio femel interrupta con 

$rd debitorem t cenfetur etiam 
interruptd refpettu vtilts a- 
ttionis^&nu.j. 

y x^Hione perfondti fubUt* per 
prdfcriptionem , durdt tame 
hypothecdrid, 

4 Stdtutum loquens de crcditore y 
non comprdhedit eum quihd 
bet dcJionem rtdlem . 

j Stdtutumloqucnsincdfufmpli 
ciin materid odiofd> non com 
prdhendit ca/ummixtum. 

4 Lilerdtio relicld a tejlatore de 
omnibus fuis debitoribus y non 
eomprdhendit eum, qui aclio 
mredUconueniripotcft . 
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QVAEST. XXIII. 

^wr Roxima eft qu«- 

ptio inducta per 
ftatutumcotrane 
gligcntcm pctcrc fuum crcdi- 

tum comprchendat quoq-, crc J aclionc pcrfonali tpcr pra-fcri 
ditorem, agcntcm vtili Saluia- ptioncm , durat tan cn hypo- 




lis, quiafccundum cum , vnic* 
cftactio, & pcr confequcns p* 
ri paflu ambulanr , & ad impa- 
rianoniud<cantur . 

Ccrerum videtur potius nc 
gatiue rcfolucndum. ad qucd 
diccndum fuadcnt infrafcripra 
fundamenta , & primo fubl ta 



no intcrdidto aducrfus tertrum 
polTciTorcm, & porrd arfirma- 
tiue rcJpodendem vidcbatur, 

3uia ftatutum loqucns dc cre- 
uorc, comprchcndit ctia cre- 
ditorcm, hubcntem t hypothc 
cariam Bou. dcftat. Vrb. prar- 
fcnpr.gloffi 1y.nume.49.hinc 
Decin cap. intcr iub num.4 9. 
dc cxccpt. dicit, quod taic Ita- 
tutum afficic cum , qui non eft 
vius hypothccariaeum potuif 
fct dc facili rcmoucrc impcdi- 
mcntum excuiiendo dcbita- 
rem,qu/cquiddicat Alex.con- 
r1I.58.l1b. 5.111 fin. cadcmcnim 
ratjo militare vidctur in quo- 



thccaria,a qua ipfum Saluianu; 
lumit viresjicet enim a princi- 
pio non poffit conftitui hypo- 
thccariafinc pcrfonali, l.lulia- 
nus,rT.dc J. 3 . Icg. 2 . C.fi pigno. 
conu. numcr. pecun. fcc. non 
fuer. tamcn fcmel conftiturs 
potcft icparari a principali ftar 
toJ.in Jeg.fidciuflbr obligah \w 
princip.rf. dc fidciuiT. Rot. Ro- 
ma.in nouiiT.diuerf.decif. 2 6a. 
nume.^.par. 1 . & decJarat Nc- 
; gtif.de pjgno. rf.par.memb.x. 
n . 5 . vbi tradit iftud pro regula. 

Secundofacir, quia ftatutu 
gcneralitcr Joqucns dc credi- 
torcnon comprchcndit cum, 



cumquecreditorcetiam largo 4 qui t reali adtioncvti potcft, 



fumpto vocabulo, attcnta fta 
tuti difpoiltione, & facit ad p- 
poutnm d ; . tr. Barto.iu J.cum 
QUfs,$.fi qiiis pro eo,num.7.rf. 
foluc.vbi dicity quod fl crcditor 
interrumptt praefcriptionet rc 
ipcclu a&ionis dircclccomra 
jpium dcbitorcm , intelligitur 
ctiamintcrrupta rcfpe&u vii- 



co quod ftatutarecipiuntftri- 
ftam intcrprcr ationcm, vd h 2. . 
§. ha?c vcrba,rT.de neg. gell.cti 
vulg. & econucrfo dcbitor,no 
dicitur quircah aclionccouc* 
nin pot . glo. in l.credirorcs,flF. 
dc verb.i igml. $. 1 .inftir.de act. 
quo loci Bald.in gloff. fi.infcrt 
ad vnum notabilc ditium, 8c 

dicit, 
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dicir , quod qui pcr ftatittu cft minit, fF.dc Jib. lcg;vbi dicunf, 

cxclufus a pftcndo fuum crc- quod teftator,qui Jibcrauit om 
ditum infra ccrtum tcpus, non 6 ncs t iuos debitorcs,non intel- 
d'*citurexclufus ad pctcndum . ligicur Jiberafleeos.qui rctinet 

illud quod ' ft (uum > & cum.fta rcs propriasreftarori$ 9 exquo 

tutum fitodiofum , dcbctrc- im,nccvcrc, nccpropri^dicu- 

ftringi, & non ampli3ri,vt tan- tur dcbitores Bald.in l.fi. C.dc^ 

tum opercturin vnocafu,hoc bon.auth.iud.poftid.namnon 

cft in pcrfonali aclione, non in eft darc crcditorcm, & dcbito- 

rcali, c3p.0dia.de reg.iur.in 6. reminaclione rcali Alcx.in I. 

neftatutumlardatiuscommu- i . nu.50.fF.fi cerr.pct.iurem e- 

nc,f . (cruu m habco , ff. ad Ma- rito ftatucuimpredidum non 

ced. cap.cum dilcclus.dc con- vcndicabit iibi locum in cafu > 5 

ftit.l.2.C.denoxal.Alex*con- dcquoagiturcum Saluianum 

f1J.75.ru.! o hb.^.Rom.ccnf. magisparticiperdereali,quam 

3 2 8. col.finvpfajc. dccif. 1 67. dc perfonali , vt pcr cundum 

nu. 2 2. « j! pt^S,om*i^no^ifl'. Sutd jn d.^ecif, 1 74. n u m e 17. 

dcciC475 f par. i.nu.tf. argumcmo,!.cumqu^ritur,ff. 

Tcrtio vtilc Saluiaoum dicitur de ftat. hom. 

mixtum , quia cft in rcm fcri- . Nccauthoritas Bouij quic- 

ptum, vtprobauimusfupraq. quam facitjnamctfiftatutum 

4.1ib. 1. flatutum autcm,quod comprchcndat ctiam crcdito- 

j loquitur in.calu iiraplici t ta rem habcntcm hypothccam , 

matcria lViaa,ckodiofanon illud dcbctintdligi, rcfpeau 

extenditur ad cafum mixtum, a&ionis pcrfonalis, hoc cft vbi 

I. fntafcriptum >in princ.rT.dc agiturintcr ipfum debitorem, 

libcr. &pofihum.l.vim palfa. cVcredicorcm,quamuishypo- 

§. prafcriptioncm.fT.de vcrbo. thecarium, fccus vbinondirc- 

obligat.&interminisSaluiani cla adionc, fcd vtili creditor 

intcrdi&i ac prejeriptionis fta- cxperitur contrapofleiTorem, 

tutaria? hoc diot Surd. dccifio. quo cafu pcr rationcs addu- 

1 74-fub nu m. 1 4.0101 feq. igi- clas ftatuium non arlicfc . 

tur non comprehendit crcdi- NonetiaarBcitdodr. Dcc. 

torem agentcm tali rcmcdio. mlococx aduerfo citato, quia 

Quati6£ic:tiHa communis Dcciusloquiturin puristcrmi 

Do£torumconc!ufio,de qua nisiunscomunis^nec dicitid, 

pcrfaib. in 1. Aurclius, J.mc- ad quod allegucur pcr Surd. 
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m di&aderif. 174. nu. io.fcd 
tantummodo in co loco, vult, 
prxfcriptione noncurrerc ad- 
ucrfus crcdicorcm, agcnce hy- 
pothccaria, niO p nus fa&a cx- 
euifionc contra dcbitorc quod 
clt quid pcnitus diuerfum a jp- 
pofito noftro. 

Minus offendit Barco. in di- 
da leg. cum quis , ff. de iolut. 
namdum dicic, prcfcripcionc 
7 fcmcl incerrupcara t rcfpc&u 
dire&a? a&ionis contra dcbi- 
torcm j ccnfcri cciam intcrru- 
pcam rcfpectu vcilis a&ionis 
bencdicit, quia quoadifturri 
cffc&um id totum rcfulcac in 
fauorcm crcdicoris , vtfemel 



» • 



ARGVMENTVM. 



Exceptio melir ) ramencoru m 
an lmpediac immiffio- 
ncm in hoc re- 
medio. 



SF MMx^fRIV M. 



iMelhrame/ttdrfui dllcgatfro- 

baretenetur. 
L^telioramentd iuffijfcdre non 
folumoportet y fcd etiam rem 
tanti meiioratam effe. 



intcrrupca prarfcriptio pcrpc- f Metioramenta plurtbus modis 



tuo duret interruptio , vt per 
Abb.in cap.illud. de p radcnpt. 
& per Ror. Roman. in nouiif. 
decifiunc8^.parccprima 3 nu- 
mcco fccundo , non camcn e- 
conucrfo tcnet confcqucntia, 
qqod prarfcnpta dire&aa&io- 



iufti/fcantur. 
Melioramenta debtntreficiilli y 
quiemit rem aly obltgatam, 
fieuincatur. 
<Meli$ramenta dn impediant 
immifsionem in Saluiano tn- 
terdtclo. 



ncj ccnfcar u r quoque p rarfcri- 6 Meliordmentd foftunt etidm ot>~ 



pta v tiiis,ncc Bartol.hoc 
dicit,quiacx fupra- 
didis fatiscon- 
ftac,diucr- 
fam 

«ilicarerationcrn 
mcrico.&c. 



poni poft condemndtionem , 
& impedtunt executionem , 
intelltgetamen y vt ibi. 
f tMeUoramenta funt in primis 
reficiendd ft itd per fententtd 
declardtum extttit. 
i Meltordmctd compcnfanda junt 
cum fruttibus poft litem con- 
teftatam perceptis. 



QVAE- 
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Lit.il. Quitxxnn. /.. 

5*par.2. & Moderni Macerac 

QVAESTIO X Xlin. Tariar.rcfol.hbro i .rcfolu.2 a. 

num.4. 

Vxro vltimo, Sccunddnoncftpretermit- 

aa metiora p e tcndum , quod non fufficit Ii- 

p M poflint , vcl quidari mthoramenta, Sc pro- 

vA^^Og valcant impc- bare,fuiffctantumexpenfum: 

S^^^S' dirc cxccutio- fcd ctiam oportct iuftificarc, 

ncm in Saluiano interdi&o } gu6d earestantum meliorata 
fed prius illud non cft omittf - 2 fuit t hinc , fi cxpcnfa fuiffent 

dum in praxi, qudd quidicitfe fcuta cent u m,& res tantum iti 

tiffe mclioramenta probare te quinquaginta fuiffct mcliora- 

I nctur f Rot.Rom.in nouiff.di- ta,non nifi quinquaginta dcbc 

uerf. 3?8.par. i.nume.4. Me- rcntur, & ficduocopulatiue 

noch. de rccuperand. poff. re- rcquiruntur , vt fit locus refe- 

mrd. ? j.num. $ tf7.Ruin.c0nf. £honi.tcx.cft cum gloff.in Lin 

I57.num.8.hb.i. Pcregrin.de fundo. ff. derci vendic.cum a- 

fideicommif£arr.5o.numc.i. lijs addu&is pcrNcguf.depi- 

& nouiflime Chart.decif.Ia- gno.in loco fupracitato,nu. 

nHen.72.numc1.cum alijs ibi 1 1. vbi adhunc effe&um mo- 

rclatis, & hoc adco vcrum eft, net Aduocatum in praxi,vt fit 

quod fi pofTcffor ca non fccc- cautus in capitulando , qucm 

rit , fcd abciusauthore fafla quoque fcquutus cft Rot. la- 

roerit,tenerctur hoc idcm pro- nucn. vt pcr Chart.in d.dccif. 

barcadcffec3um,vtprocisdc- 7a.t1u.i3.6c 14. 

tur retcntio , fiquidcm mclio- Tertid illud praecipue cft a- 

ramenta tranfeunt infingula- nimaduertcndum, quod mc- 

rem fucccfforcm , etiam fine lioramenta probantur pluri- 
ccffione,quiaemptaatqucefli 3 busmodist pcrtcftcsinquam, 

maracenfentur,etttcx.inleg. vtperPut.dccif.474.Iib. 2.& 

hociudicium,§.impendia.ver- alios modos , fcd prarcipuus 

ficu.fcd fi is.ff.commun. diuid. modus eft ille, quod eligantur 

Alexan.in I.qui exceptionem. cxtimatorcs , & pcriti do&ri- 

$. fi pars. fl. de condit. indcb. naeft celtbris Bart.in I.fi quid 

Neguf.de pigu. par.5. memb. cx Pamphila.ff. dc Icg. 2.Bar- 
4.num.vIt.Rot.Rom.vbi fu- . nab.Cornaz.deci.Luccn.i8i. 

pranum.2.&dccif.3ia.num. Put.dccif.474.infin.& 471. 

hb.2. 
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M>*2;Charf\ vbi f iipra citatus, pcdiat imriiiiinnem in hoc iu- 

numcro 2i.&commu >cmcA diciopoilcflbrio, breuiterdi- 

fcpraxim, rcftaturPlo. dcin ftingnendum efleputo, quod 

L'tjur.$.fin.num.i*. Aut mclioramcnta probata 

Sartb Ad rcm noftram il- fcrot tantummodo in gencrc, 

omnino memoria? man nepe,quia vcrc coftat, eafafla 

dandum , quod poflidens rcm 5 cfle, t led dc quantitate pra?ci- 

altcri hypothccatam , fiinea scnonapparet, necliquidata 

fccit mclioramcnta vrique illa fuit , Aut de eis conftar , non 

retineripoteftdoncc reficcan- fokim in gencrc 5 fcdctiamin 

4 turquatcnusrcs f fa&afitpre fpecie, & de corum valore. 

ciofior,cxcacommuniDo#o Pnmocafu, cxceptio melio-' 

rumfententia, quod vbiquis ramentorum , non impcdhV 

poflidetrcmiureproprijdomi imm:flionem, fcdmcdiacau- - 

nij , quamuis akeri reftitucn- tione fuccurritur pofliflbride 

dam, & ex ca bona fide pcrcc- lllis rcficicndis facta eorum li- 

pit fru&us, dcducit tamcn mc- quidationc per text. in 1. ilatu 

lioramenta,neccomputatfru- libcr. dc ftat. liber. & pcrnot/ 

#us pcrceptos in fortcm , vt pcr Alexan.in 1.4.$. ait Prxtot 

communiter tradiderenoftra- numero 2. ff.de reiud.quodcd 

tes ad glo.in I.cmptor. ff.de rci magis diccdum eft fi datus fuit 

vcndic.in glof.magna ad fi.Ne terminus ad Iiquidandum . Sc- 

guf.in loco citato lub num. 1 2. cundo vcrb cafu , luf pcnditur 

Iaf.in I.dorous numero 2. & 3. quidem immiflio donccca vf- 

ff.dclcg. i.vbi coetcri fcribb. que ad obuium refundantur; 

Rot.Rom. in nouifs. dccif.246 tunc cnim pofleflbr habct rc- 

par. 2. late profcquitur Pere- tentioncm, doncc mclioratio- 

grin. de fideicbmiif. artic. 50. ncs rci reficiantur 1. Paulus.fr. 

iubnumcro £4. &Couar.va- fin.ff.dc pigno.l.fi inarea.ff.de 

riar.rcfol.capit.8.numer. 3. in condit.indcbiti not. communi 

fin.Iib. i.talia cnim mcliora- terdo6t.ml.ficumfortcm§.fi 

menta fa&a per tertium pof- ccntum,fT.co. & firmatum fuit 

icflbrem, non funt obligata in illaRom.domus. Veneris 

cum ipfa re , vt ibi per Neguf. 8. Fcbruarij 1 602. coram Illu- 

num.18. |M /. ftriiTimoD.PamphilioBcnint. 

Modo fi quatramus , an cjc— - t dccif.ya.numero 5. Put. dccif. 
ceptiomclioramentoruroim- 47i.hb.i.Ck>oar.var.refol.in 

loco 
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loco eitjttofubnura.i . Amlf . 
decif. March. 23. Pcregrin. in 
difto art. 5o.nu.8 1 .Rot. Rom. 
d uerf.in nouifs.*5<?. numc.i. 
& 2.par.i.vbi dc communi,& 
dccif. 1 1 2 .par. 2 . &; ircrQ dccif. 
1 1 i.part. 3.Contard.dcmo- 
m cn r. poffeff.quae ft . 2 4.0 u m e- 
ro 1 0. cum fcqu. & poftremd 
Charr.vidcn. deciflanucn. 1 y. 
vbi ad partes , articulum difcu- 
tit; cx quibus cognofcimus, 
hanc eiTe veram, & commu- 
nemdiftinftionem, a qua in iu 
dicando non eftrccedcndum. 

Etfcet etiam poftcondem 
nationem huiufmodi exceptio 
poflit opponi adimpedicdam 
6 cxecutionem , t eo quia non 
impugnat fententiam per ca, 
quae dtcitBarr.m l.infundo,ff. 
rei vcr.dic. nume. 1 6. Rip. in 1. 
vbi pure §.qtii diftrahcr.num.3 
ff.ad Trebtli.Tiraq. dc retraft. 
conu.§.7. nume. 14. tamcn il- 
ludnonprocedit, vbifuitda- 
tus terminus ad liquidandum, 
fiucad probandum, quonon 
obftantc melioramenta non 
fueruntiuftificata, vclialtem, 
non nifi in gcnercdcductafue 
rc, ita inteJJexifle vidctur L)D. 
de Rotain d.dccif. 655?. par. 1. 
& decif. 1 1 2.par.2. & Put.de- 
cri.47 1 .1 n fin. Jib. 2 . tunc enim 
cautio dc rcficicndis meliora- 
mcntis iucccdit Joco iolucio- 



nis , vt confiderat Put. d. deciC 
471. num. 4. 6V 5. necintcrim 
rctardatur iiv.minio Chr.r.orn 
nino vidcnd.in d.dccif.i j. nu- 
mcro ip.20. 

Sivcro iudicatum extitiffcc 
pto rclaxationc maodati folu- 

7 tistamcn mclioramctis t tunc 
prius meJioramcnta cftentre- 
ficictfida, & fi ingeneretantum 
fuiffent probata,adeo quod ta« 
Jicafu non ctiam funiccrct ob- 
Jitio cum fidciulTore,quia con 
ditio de foluendu non porcft 
implen pcraeauipollcns/cdfo 
lum pera&ualem folurioncra 
d.l.ftatuliber ff. deftar. Iiber.& 
ita fcnferunt Neguf. plurics ci- 
tatus fub num. 1 o. vcrf.3. con- 
clulio Peregr.ubifupr3nu.82. 
& Capic.dccif. 17. nu. 9, nam 
cum fcnrentia fuerit prnlata 
per ablatiua abfoluta , folutis 
mclioramentis, vtique faciunt 
conditionem I. ab emptione, 
ff. de pacl. J. cuiclis , ff.de euic. 
Ofaf.dccif. 145. nu.6.&Surd. 
dccif.2f>8.num.i i.igiturcon- 
ditio illa dcbet implerim for- 
ma fpecifica . 

Vbiautc lite pendcntrpof- 
fcfTor interim fru&uscolligif- 

8 fetjhicorapenfandi teffentcQ 
meliorationsbus, ut pcr Co- 
uar.cirat.incap.8.num.3.in fi. 
quod et placuit nouiffime Bar- 
tiodccif.Bononienf. 1 24. nu. 

C c vltim. 
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icnt , co quod tunc poft litem 
conteflatam definit cflebonae 
fidei pofleflbr, pcr ca qua? dicit 
Pcrcgr.ind.art.50. num.^8. 
rcprobata opinionc Guid. Pa- 
pae quaeft.45^. alitcr fencicn- 



vltim. & idcm diccndum eflct, 
d fiiiflet conccfla rctcntio pof- 
feflbri pro mcliorationibus , 
nam tta&u tcmporis colligcn 
dofrudus, nonfaccrct fuos, 
nifi pro rata mclioramcnto- 
rum, & ob id computandi , cf- 



TRA- 
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T R A C T ATVS 

D E VTILI SALVIANO 

INTERDICTO 

AVT RORE BARTHOLOMAEO S€APVCCINO 
Tatrttu>H*ucnnattnji l V. D. 

Liber Tertius. 

ARGVMENTVM. quocafu executiocfet attcn- 



tata. 



Appcllatio an detti r in Saluia- * AppelUtio inpofeflbrteprohibc- 
no interdido , plenc. turfecundum conftttnttoncm 

. difcunuir. Marcht*. 

? guodhabctlocumjttamadef 

SVMMARIKM. . fetlumdeuol*twum,contr*- 



/ jppcllatio admittiturinpoffef S ConHttutto Aegtdtan* ^froht- 

Jeriodeturecanonieo. bent appeUattonem tnpofef 

2 JZuodprocedit.ettamadefeau fi*»? tmf*W*tfm*to* 

fujpenftuum* fdfiir ' 



, ApttlUt,0deiHTedHiUft,hi- , C,nHit»tt»Ae g ,d,4n*/*,is,pe 

bttnr in qutlibt, ptfitfirie. r«»r dumpnh.btndo tpptl- 

4 I»poft/r,mS4iui*ni J,e*ttn- Uti,ntm in p,fitfi,r„ rtdn- 

,i,non ebstnnte *pptll«i,- at n,, *d term,n,s mra a»,. 



nc. 



5 llludtainennonprocedit\fifuit 
tnhilritum * ludtcc ad quem y 



Cc a QVAE- 
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Be <vtili SxtuUno fntcrdith 
QVAEST. L 




j^fcSST FR TVR tan- 

\$ demfcntertia, 



hlfl a qua multo- 
wj \^k tics prouccare 



prouocare 



fiduobus. §. tfn. de oppell. vbi 
not. Cancnifiar , & id< m r flct 
diccdum in tcrris n cdiaic fu* 
bicctis Scdi Apodol.car , \t 
pcr Cont.in d. limit. 3. numc. 
10. ampliando fubmi/a.tsni 
qud ad'crTcclum deuolutiuf) 9 



&l f olcmusiVndc 1 qo3m quoadctTectum tfufpc- 



pluricsin foio h.vfitjrum fu t, 
au ubhu>u(mndi feutcntiaJapi 
pcllarc fit peimiflum , & licct 
matcria fatis fit vulgaris fortaf- 
fc tamcn ab oronjbus noncft 
intclle&a. Quarc diftin&e pro 
ccdcnd >, nc amplius fupcriit 
locus diib rand i, triaiurafuut 
diO.n^ucda, & coufidcranda, 
>>r;ni6 ius Canonicum, fccun- 
do ius Ciuilc, tcrtio ius c»nfti- 
rutionis Marchia?. 

Qoantum attinct adprimu, 
omncs fcribcntcs conuenrunr, 
quod a lcntcntia lata in mcro 
' pofleflbrio, appcllan t potcft> 
»r in Saiuianotradit Ncgufau. 
depigno.S.part. memb.i.ltib 
num^.vbi allcgatconcordan- 
tcs Abb.conf.55.Iib.2.inprin- 
cipio late proicqmtur Cont. 
ad 1« vniciim , C. de momcnr. 
poOmir.3. &nouiffimefcri- 
pfcruut Modcrni deSaluiano 
inttrd.par^.cap. 1 1. numc.4. 
vndc ob id in tems Ecclcliae 
circumfcripta Conftitutionc 
March*, proculdubio eiTct 
fczuandura ms Caooi4cuoi.c. 



(iuum,vribi pcrcum. 

Totum cotitrarium ftatu- 
tum c f de iurc ciuili,de quu iu 
rc prohibita cft appcllario in 
quolibct pox7eilorio,d.l.vnica» 
C. fi dc mom ent. polf. ncc in- 
tcnm rct^rdatur cxccutio fcn- 
tctur ,f< cCjpcu magiscomrou- 
ncm opinioncrn , dc quaper 
Amat. dca(. Marcbia?, 15.ni!. 
17. & inSaluiano Bar.tnl.pif- 
n ,iu)r, c. 4. ff.de Salu.inteid. 
Alcxand.conf1l.73.num. 11. 
Jib.y.Caputaq.deof. i^i.par, 
3.Thcf.decif. Pedcm.175.n17. 
2.Mcnoch. do adipifc. poflcfll 
vbideconimuniremcd. 3.11U- 
me. i85.Rut. Roaunnoujfs* 
d1ucrf.dccii.34. num.3. par.2. 
Rolan. conl. 1 ^.num. 1 x.Lb. 1. 
Cont.iu diit.l.vnica,limit.i4. 
nu* 10. cum ibicitatisNioder- 
nidc Saluano,part.3.cap.n. 
numc. 2. & nouiifune Stcph. 
Grat.Do&or nou mcdiuci» 
d. iftrina: , ncc fperncndus,dc- 
cif.Marchia? 204. nume.i. vbi 
iub nume. fcq. dicit ob id, non 
exTc dftwicdamcxccuuoncm, 

ncc 
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u.u. 

nec pcfle dici dc attcntatis fi 

4 fiat f cxccutio cx di&is pcr La 
cc llo.de attent.pcndcn . tcrnp. 
adappcil. nume.27.& 39. re ~ 
probara opinionc Grnti,alitcr 
fcnrcntis,nififuiflctinhibitum 
pcr iudiccm ad qucm , quo ca- 
iu fupcrfededa cflctexecutio, 
ne iubjaccr t vitio attcntato- 

5 rum, t potcftenimdefacilico 
tmgcrc , qtiod caufa ex aliquo 
capitc fir effccla appcllabillis, 
vel poflcflorium fit mixtum, 
vcl fcnccntia fit notorie iniu- 
ft3,& obid non mereatnrexe- 
cutionidemandari, cuiusco- 
gnitio 116 pminet adiu iccm 
aquoifcd adiudiccm adquc, 
ea proptcr lupci fedcre intenm 
in cxecutione, eft lani confilij, 
doncc dc prcdi&is adhibita fuc 
rit cognitio , VI non inelcgan- 
tcrdeclarant Modcrni dcSal- 
uiano,par.3.cap. 1 i.alias, fi hc 
rctcxccutio ,eflet reuocanda 
immiflio, &colo ucici5ti,ef- 
fent in priftmum ftatum repo- 
ncndi , vt dcdarat Amat. de- 
cif.Marchiac30.nu. 10.& 11. 

Rationcs autt m, quarein 
poflclotijs non dttur appclla- 
tio, hic alircr nontranfcnbo, 
quialatms habectrrapudCot. 
in ilicta l.vnica,in pruna ratio- 
nc dubitandi, & pcr Benmc. 
decif. 1 7. ad qucm remiiiffc luf 
ficiat kdorcm. 



Superucnit poftremo con* 
fiitutio Marchix Anconitanc* 
qua prohibitum eft,voceap* 

6 pellationis f emittere in poflc* 
forio,vnde quemadmodum d 1 
fpofitio Icgis vnic^ procedit in 
quol berpoiTciTorio,etiampIc 
nario, vt not. Bart.in 1. 2 .nu. 3 • 
& 4. ff.de apptl. recipicnd. Sc 
eftcomunisex rcIatispcrCc- 
uar.in regula 44. 1 n princip. ita 
pari rationc Aegidiana intrar, 
& locum habctin cuoLbet mc 
ro poflWTorio, 6V pcr confc- 
qucns ctiam in Saluiano inter- 
d.&o Panf. conf. io8.nu.il. 
Bcnint.indi&a decif. 17.10 fin. 
R i.Rom. in nouifll diticif.de- 
cif.io2.num.4.par.3. lib.4.& 
dccif. 66j. eadem par. li b. 3.^ 
Muhcd.de coft.dccif. 5. Quarn 
conflitutionem p^flim ferua- 
mus, & quae extcnfa fuitpcr 
P^ulum Tertiirm ad tcrras Ec- 
clcUjeimmcdiat^ fubic&as , vt 
per Cont. in dicta limitatione 
3 ,nu. 1 8.per Dominos de Ro- 
taia nouifT. diuerf. decif. 181. 
par.3.110.2. vbi fub num.vlt. di 
cunt eam coftitucioncrtfquo- 
quc feruarr, in Curia Romana, 
intantumque illam proccdcte 
dicunt,v t ncc prouocarcliceat 

7 ctiam ad cffe&um tdeuoluti- 
uum, quia cum contincat iuris 
iam conccfli extenfionem , vt 
videaturaJiquid adderciunco 

muni» 
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muni i & nc omnino rcddatur 
fupcrrluaintclligitur, vt abfo- 
Jutc pi olubcat appellationcm, 
ctiam in cafu alias aiureper- 
miflo , pcr do&rinam Bald. in 
1.2.C.dcappelJ.prour fic illam 
conftitucioncm intcrpretatur 
Neguf.dc pign.8.par. i . mem- 
brofubnum.3.qucmfcquitur 
Benint.inc1tatadccif.i7.in fi. 
& Riminal.Iun. in eijfdem tcr- 
minis conf. 5 54. nume. 4-& c. 
UD.4& Surd.decil.Mant. 1 £4. 
nume.vlt.&idcm Menuch.dc 
adipifc. poftelf. rcmcd-4.num. 
775.infin. 

Quicquid tamen fcntiant 
Do&ores fopracitati, eoru fen 
centia non vidctur probabilis, 
quiaomiflo, quod illaconfti- 

8 tutiorccipit t interprctatione 
palfiuam a iure communi fccu 
dum do&rioa cclcbrem Bart. 
inLomncs popuh. ff.de iuft.& 
iur.&potiusftri<5tam,quamla 
tam fignificationcm patitur , 
fauorc appellatii>nis,vt 111 fimi- 
li cxemphticat Thcf. decif. 5 3. 
&infpccie Aegidunaeconfti- 
tutignis Coiu. ad ipfam Aegi- 
dianam quaeft. 1. Ratiocamcn 
pondcrata pcr Do&orescita- 
tos,vjdeturccii^ic,cum confti 
tutioiatis/uiikicnfer .ucope- 

, rct,ureo quod reducat nosad 

9 tcrmiuostiunsc\uu!S,hocc(t, 
ad tcrminos^.vuica^C.fidc 



iuno toterJtfit* 

moment.poffdT. tolfcndo 
bisobftaculum dcmcdioiuris 
Canonici , quod in poiTcfTorio 
pcrmittebat appellationem,vc 
didtti fuit iniilaTiburtinaCa- 
ftri, vtpcrVcral. decif. 223. 
par. i.hancqs dcclarationem, 
taquam veram, & probabilem 
fcquuti funt Modcrni de Sal- 
uianopar.3. cap.io.nume.7. 
& 8.& 5?.cjuo loci dicut , quod 
ufus , & praxis aprobauit hanc 
partem , ut etiam tcftartur ad- 
dcntesad eam cdOuutJonem, 
& ut ingenue latear, nunquam 
dchacrc uidiin forodubitari, 
& controuerfiam fien , dum 
patroni caufarum obtinucruc 
effccTum executionis fenten- 
tiat: fed ftatim progrcffifunc 
adobferuantiam tcrminorum 
inipfo poih lforio abfquc ali- 
qua oppofitione. 

ARG VMENTVM. 

1 

Plurcs cafus rcfcruntur,in quibus 
non poteft dari dc A egidi ana 
conftitutione in utilx 
Saluiani Intcr- 
difto. 

srcKMjiiruK. 

1 Acgidian* i ftitutio^ q*A prehi- 
bet ,ippelUtt$nem in p*fsejf$- 
rys> n$n kabet hcum, vbi 

con- 
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eonslatdcnotorU inwtiitU. 
j Notortd iniuftttU , qnalis efft 
dcbeat, vtnonpofsitdarid. 
dgidUnd . 

3 Notorietas iniuftitU , audttdo 

deducitur *d tmfcdiendum 
mifstoneminpefscfioriofolet i 
committi cum claufuU , qa j - 
tenus ftt locus dgidtdn*. 

4 Cdufd dujt quadocomplicantur 

quarumvna esl appeUabtlis y 
dlterdnonytnducuntmixtu- 



t Verbd fententU funt infptcien- 

dd , vt cdufd dicdtur appelU- 

btlisjvclnon. 
4 ScntcntiMtfUd condernndt ad li- 

beredimtttcndum rcmjndu- 

eitmixturam. 
f Bgidtdndconflitutio^nonhdbct 

locum tnterperfonds Ecdefid 

JiicdS; ncc mtnus in bonts Ec- 

clefid/itcis . 
t SententU , qu* condemndt dd 

frucJuSy exfenfastf interef- 

fc, inhac pdrte cfficiturdp- 

peUdbilts. 



QVAEST. 



II. 



Icccproregula 
conftituatur , 
appcllatione, 
fuipenfiuam , 
nodiri inpof 
k u . » nm Saluia 
ni, ut firmauimus fupraqu*- 




ftioncpra-cedenti, taraenifta 
conclufio pluribus modis limi 
tatur, &fignanterlimitatur, 
ut primo oon procedat, quan- 
do fcntcntia prarfcfert notoria 
iniufticiam,tuncfufpcnditur il- 
liuscrfcctus | vt pcr Amat. de- 
cif.Marchia? i 5.num.?. & i«- 
tunc non poccll darid. Aegi- 
diana conftttucio , vt firma- 
tunt alias Domini deRotam 
nouiff. dmcrf. decif. i p.par. 3. 
lib.a.nu. 1 . & 2. & in pluribus 
caufis icquuti funt hanc decla- 
rationem, & prrtipucinilla 
Bononien. atcccacotum dc Sa- 
batinis,quam habcmus impref 
fam in cra&. Mancin.de iura- 
mcnto.par.2.ait.i.num. 59.fi 
enim in huiulmodi cafu no da- 
rctur prouocatio , faltcm pcr- 
mittcrctur implorari olficium 
iudicis cx xquiratc, 1. fiMc- 
uiu,& Titium,tf.fi ccrt.pet. nc 
fentcntia tam notorie iniufta 
cxequcretur,& ncqutscum ia 
dura alicna indebtte locuplc- 
tarc tur. BaW. conf. 141. num. 
y.Ub.i.Abb. incap. uoutt,nu. 
£.dc tudic.&r Bcro.tn cap'curn 
quis,num.38.dc rcftit. fpol. 

Diccrctur autcm conftarc 
dc notoria intuftttia,vbt cx eif- 
de aflts non iuftificarctur t vcl 
non funt probata cxtt cma uel 
cx alijs,quae colliguturexpro- 
cdfu,vun diOa dccif. Manciiii 

fupra 
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fupra rclata , clanus habctur 
fub num. 69. 70.7 1 . & mehus 
pcncs Ccfar.de Graf. dceif.: 6, 
WU 1 5 . dc probat. & dc rc iud. 
decif. r 3.numc.9.& 10.& dc 
folur. dccif.2.num.5.tf.7.&8. 
valctenim hmufcemodiconfe 
quentia,non tulUticacur fente- 
tia cx a&i* igitur eft notoriein 
iufta Puc.dccii.284.!ib.2. Rot. 
Rom. intcrcon&iacnminaha 
Excellcntiflimi Farinacij m or 
dme decif.84.nu.7.tuncenim 
cciTat ratio calumnia? in pro- 
uocantea fcntetia latain pof- 
feflbrio,& ecouerfo ceflat pre- 
fumptio iuftiti *,qua? oritur ex 
ipfa ienrentia, vt bcnc dcclarat 
Cont. ad I.vnicam , C.dc mo- 
ment.poflefT.limit.nona,num. 
14.& ij.vbifubnurn.8. dicic, 
opus cflc, qtiod iniu(titia,qua? 
deducitur aducrlus fententiam 
fn paccns } & clara , ncc aliqua 
oftufcationc poftit tctgiucrfa- 
ri,alias fi cflet turbida,vcl con- 
tra cam poflet adduci qualis , 
€}ualis rcfpofio , vcl oflufcacto, 
inrcrim fcntcntia non fufocn- 
dcrctur,fcd cxccutioni cflct de 
inandanda , doncc de merttis 
difcutcretur. ad not.per Alr x. 
in 1.4.$.condemnatum, nume. 
4. ff. dc re iud.nam qui dicit de 
notoria iniu(htia,adeftc&um, 
vt impcdiat immiiTionem , & 
mandatum dcimmitrendo 5 de 



bet cuidcnrcr probare iniuflT- 
tiam^alias vnaquajqueofrufca- 
tiocolorata, fatis at que fuffi- 
cicntcrtollit notoricratem in- 
iuftitia?,vt not. Angcl.in leg.fi 
pars ,in fin.fT.de pct.barred. & 
Dccius in cip.quoniam coo- 
tra nume.3 6. de probat.& fuic 
latiusdcdu&umin lllaFirma- 
na bonorum Veneris 29. Apri 
lis r 5 8 3. coram Illuilriflimo 
Seraphino m manufcript. & p 
eandrm Rotam intcr confiha 
eiufdeFarinacijinordine 106. 
num.i.cor3m Rcuerendiflimo 
P. D.Corduba, &nouiflimc 
pluribnscomprobar Barz.de- 
cifianeBononienf. 7i.numc- 
ro 39. 

Qyar quidem limitatio de- 
fumirur ctiam ex tcxtu ipfiuf- 
mct conftitutionisjibi, nifi no- 
toricconflnret dc grauamine, 
vt animaducrtunt ctiam Mo- 
dcrni dc Saluiano, par. 2 . cap. 
8.num.5.pofl Rot.Roma.de- 
cif.ip.parr. 3.1ib.2.&obidin 
praxi , fblemus obtinere com- 
nuffioncrroquod caufahuiuf- 
ccaiodi notori^ iniuflitic co- 
mittaturcum claufula 5 quate- 
3 nus fit locus t Aegidiane^ con- 
ftiturioni, vcl in primis exequa 
tur, fi quid exequcndum,vtha 
betur;»pud Put.dccif.480. hb. 
2.& ira paflim feruatur in Cu- 
na Komana, vt ccflatur Tibcr. 

Sal- 



M. ni 

5/aluft.iniuapraxi. li. i.czp.z'. 
num.if 

Secundo limitatur di&a co- 
elufio , vt non procedat quan- 
doia fcntctiafuntcomphcatf 
duaecaufa? , quarii altcra rdpi- 
ci ;t pctitorium, altcra vcro re- 
fpiciar poiTcfi*onum,tunc vtra- 

4 qucfittappcllubiliis,vttenue- 
runt Dommi dc Rota in vna 
firmana fpoJij prima Iulij 1573 
coram Illuftrifsimo tilanchet- 
rc> in imprcf.diucrf.dccif. 323. 
par. i.quodeftverum, vbim 
lcntetia cxprimitur caufa, quae 
habct complicationem cum 
pofsciTjrio,quo cafu proccdit 
confihumBal.34i.hb.i. alias 
(inonfuiuct hci.i exprdlioin 
ipfa icntentia, cflct locus Acgi 
diana? , vt habctur in fupra 
relata dccifione, &c alias voluit 
Rot.m illaTiburtina Caftriin 
Nou1is.dccii.263.par. prima, 
rtenimfitlocusvcl nonAcgi 
diana? Conftitutioni infpicicn- 

5 da 1 uut v crba t ipfius fcntentif 
R0t.R0m.decif.34. nu.9.j)ar. 
2.Amat. infufcripta dccif. 1 5 . 
numcr.2 3. tk 24-poft Cont.Sc 
alios, & nouillimc Stefa. Gra- 
tia.decif.Marchic 74.num.vlt. 
vc puta,ii fuiilct di ct u m, N . c6- 
dcmnandurn cflead rcftitutio 
ncm rc» dctinendam in caufani 
pignoris,&hypotrKca?,ex qui 
bus verbis diccrctur pronun- 



ciatum in a&ionc hypothcca- 
ria , proptcr cxprc flioncm co- 
rum verborum,ncmpe,in cau- 
fam pignoris , & hypothcca: , 
vt dccl arat Ncguf. dc pigno.8. 
parr.mcmb.3. num. 24. qucm 
lequuti funt Modcrni de Sal- 
uiano parte 3-capit.s>. num. 1. 
& 2 .& idcm Cont.ad d.l.vnicx 
hmit. 1 4. num. 17. omnino vi- 
dcndusqucmctiam aprobauic 
Rot. Wonirana, vt pcr Stcfa. 
Grat. dccif. j2.nume.4.& cft 
communis opinio , a qua nul- 
lus diflcntit, quod vbi fcntcn- 
tia continct mixturam, tunc 
non pctcft dari d. Aegidinna 
conftitutio , vt teftarm Rot. 
Rom.in nouifs.diucrf.dcc. 356 
partc prima, quod ctiam diccn 
dum cflct , vbi vcrb.t fcntcntia? 
4 condcmuarcnt t ad libcrc di- 
mittendum, proptenllud vcr- 
bum libcre,quodinducit mix- 
turam, cuius cf t ratio , quia no 
dicitur rcslibcrcdimifla, quoe 
in pctitorio potcft auocari , vt 
egregie dcclarant lyomini dc 
Rota in dictadecif.356. par.i. 
num.3.&:pcr haec, &iimilia 
verba,lcmpcrinduccrctur mix 
tura , quotics in fententia cfscc 
exprefsa pcr modum caufa?, 
Modcrni dc Salu. cap.p. nu.j. 
& latius fuit dcdudtum 111 illa 
RomanadomusVencris 5.N0 
ucbris 1 599. cora Illuftriflimo 
D d D. Lan- 
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D. Lancclloto in manuferi- 
ptis. 

Tcraolimitaturregula , vt 
non proccdat, vbiagcrcturdc 
bonis Ecclefiafticis,& intcr £- 
fonas Ecclefiafticas, ctiam & 
clcricus cflctaCtor, rcusvcro 
cflet laicus ; nam adhuc non 
pofletdarit d.argidiana, fcd 
eflct feruadum ius Canonicu , 
quod permittit appellationc' , 
ctiara in pofleflbrio , vt dixi- 
mus , quod proccdit ctiam ll 
Iudicium agcrctur,fupcr rcbus 
profanis , dummodo Iudicium 
agitctur cum perfona ccclcfia- 
ftica , nam conftitutio segidia- 
na non habet locum , nifi intcr 
laicos,& nifi in profanis,etiam 
quod fententia fuiflct prolata 
adfauorem pcrfonae Ecclcfia- 
flice , quandoquidcm vbi con- 
ftitutio Iaicorum cft prscepti- 
ua,& ar&atiua, quemadmodu 
noncomprchendit clcricosin 
corum pra?iiidicium,itaccon« 
ucrfo eos no coplcftitur in fa- 
uorabilibus, & pro limitatio- 
nc fic rclolutum cxtitifle tcfta- 
turOnded.conf, 20. lib. 2. in 
illa Autimana bonorum. 20. 
Noucmbns i57p.coramIllu- 
ftnisiflimo Scraphino , & cora 
Brauio in vna Cappcllania? Sa 
vti L.aurcutij, &in aliaSpole- 
tana hjcrcditatiscorallluftrifsi 
mo Bianchctto ibi pcr cum re- 



dfnttfdieh 

iata fub nuro.8 . quas paritcr rc 
ccnfct Stcfa. GraLdecif. Mar- 
chiae 5 5. nunt. vltim. quo loci 
tcftatur, ficplurics refolutum 
infacro Vrbis Auditorio. Et 
hac rcfolutionem fcquutifunt 
Modcrni dc Saluiano par. 3. 
c3p.7.num.io. 

Quarto limitatur regula , \t 
noproccdat rcfpcdu fru&uO, 
cxpcnfarum,6V intcrefle, quo- 
rum gratia admittiturt ar pel- 
latio ad vtrunquc cifc#uin,n» 
quidcm ratione mixtura?, vt 
aduertit Contard. pluricscit:- 
tus; fedquiafcntiacontinetia 
huiufmodi cafu diuerfa capitu- 
la > tum quia in fcparabibbus, 
& diuiduis vtile per inutilc 
nonvitiatur, & cftopiniore- 
cepta , perca , qua: dicit Cont. 
ad diftam I.vnicam limit. 1 . nu 
mc. 2$. vbidicit Dominos dc 
Kota foierc cum hac opinionc 
tranfirc, & inhuiufmodicafu 
dcferrc appellationi , & idem 
tcnct Menoch. poft Atflic. dc- 
cif.77.in fin.in trac.adipifc. Rc 
mcd.4.num.3 6 ; .& fcquuntur 
Moderni dc Saluiano p. 3. c. 8. 
nu.?.qua?pro nunc fumciant 
ad propofitum noftrum,cauc- 
ra habetis late pcr Cont»ad d.I. 
vnicam , vbi vidcatisin occu- 
rcntibus . 



AR- 
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ARCVMENTTM. 

Scntentialarain poflcflbrio Sal- 
uiani, fcmeleffc&aappellabi- 
lis, an fcrapcrdurct appcllabi- 
lis , & an poflk dari d. aegidia- 
aain quacunqucinftantia. 

1 Acgidiana Coftttatio durat tam 

inprimaqukmin fccundain 
ftantU . 

2 Acgtdiana hahet Ucumetiam in 

fccunda inftantia, vbifuit U 
tapriusfcntentUadfauorem 
Xct.& indc reupcatur y exeif 
demaclis ad fauorcm A&o- 
ris. 

$ Aedtananonhahct locum, vhi 
exprcffe reuocatur primafen 
tcntU ad fauorcm Rcifrius 
lata . 

4 AepdianMnonhahet/ocnmvhi 
frimafcntentiaUtaadfauo- 
rem Rei, reuocatnr exnoui- 

QVAESTIO III. 

Virprarrercaquan- 
doquc dubjtaturrl 
in fa&i conringcn 
ria, anpoflit dari 
d. Argid anataminprima,<j, 
mfccuiidainftantia, & quid 




iprhis lata fuit fcntcntiapr» 

Rco, dcindein fecundainftan- 
tia reuocata,an durct nihiloai 
«useffcaus Acgidianar. Grca 
quam qua? ftionem, cgo puto, 
aliquos cafusdiftingucndoscf 
fc, 6V Primo fifuit lata fentcii- 
tiaad fauorc A&oris, &Rcus 
appellauerir>& profcquurus fit 
in lccunda inftantia , parte ap- 
pellata non oppanctc, ncc au- 
ter rcclamantc, fed ad vltcrio- 
rcm proccflum progrcdicntc, 
fcratur ind&fecunda fenten- 
tia confirmatoria primar, pote 
rit nihilominus dari d. argidia- 
na in fccund^ t inftantia,quia , 
pro rcgula traditur, quod aegi- 
diana durat ta in prima , quam 
in fccunda inftantia,non obfta 
tc quod caufa fcmcl effc&a ap- 

Ecllabilis , femper durcr appcl- 
tbilis, nam iftud dcbet intelii- 
gi,vbicx aliocajpitc,quamper 
tacirum confenlum partis,tue- 
rit cffcfla appcllabilis Rot.Ro. 
in nouifs.diucrf.dccif.ai4.p. 
3. lib. 3. Contard.adConftit. 
Acgidia.quaeft.4. nume.9. vbi 
rcfcrt , icrapcr Dominos de 
Rota amplcxosfuiflc hanc opi 
nioncm, vt quandocuquc pof- 
§tt dari d. argidiana in quacun- 
quc mftanna, & fcquitur Stcf. 
Grat.dccif.Marchiaf74. nu.tf. 
&in proprijs terminis SaJuiani 
idcm Grat.dcc.204.nu.4.& j< 
Dd 2 
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^bi refpondetaddiaam rcgu- 
lam, caufa fcmeleffcaa appcl- 
labilis • 

Maior tamen dirTiculcas iti- 
furgit, vbi prius lata fuit fcn- 
fcnciafmorabilis pro Reo,que; 
inde rcuocata fuic in fccunda 
inftantia, Aaore inftante,quid 
dicendum in huiufmodi cafu ? 
In quo dubio dicatis, quodfi 
primafentcntiareuocacur, ex 
eifdem aais, & fic conftat dc 1 1 
lius in iuftitia , vcl nullitacccx 
codcmmetprocdTu, quodtuc 
potcft ctiam dari d. xgidiana 
z t i n fccunda inftantia, ratio po 
dfSd.um cfTcvidetur,quiailIa 
fcntcutia non actcndicur,tam- 
qu i m fcncentia , ncc facit nu- 
mcrum pcrnot.iuI.4.§. conde" 
natum, rT.dcreiud.Cotard. ad 
Acgidia.quapft.4.numcro 7.& 
ita proccdic dccif.Put.480.lib. 
2.&facitdcci!.Grat.204. nu- 
mcro 6. 

Non ubftar,qd' in iudicijs fit 
fcruandaacquaiitas interReu, 
& Adorem, vndc qucmad- 
modum licuit Aaori appcila- 
rc , ita debct liccre Rco a con- 
trana fencenua , rcuocatoria 
pnmoecap. nondcbct Aaorf, 
dereg.iur.m £.l.fi. Odcfruft. 
& lic.cxpc nf. nam ratio diucrti 
caus, qua? confidcratur intcr 
Rcum , & Adorem , rcddit 
tuam iutis difpouuonem di- 



uerfan' » diuerfa auum ratio 
miiicac concra Kcum>quae nou 
militat contra Aauuro , co 
quodin Rco praefumirurcalu- 
niaaddirTugicndum , i ( uacccf- 
fatin ^ctoic , pcrca, qiia?a>u 
fiderat Mcnoch. de adiptfc. i*c- 
med. 4. numero S76. vndi cu 
ccflct calumnia 5 fiindan cn- 
tum xqualiratis , iurc mtrito 
fubuertitur, vcnot. in 1. 2. C. 
deedic. diu.Adrian.toii.l. i!lc, 
a quo, §.fi diao teftamento.rf. 
ad Trtbcll. & ficiunt ca , quae 
dicunc Aftlic.dcci.3 74. Capt I. 
Tol.qua:ftio.54.& Mcnoch.dc 
arbitr.iud.lib. a.caf. 9. & tn c m 
ncmcafum, quicquidfit, cef- 
fat obicdum (lancc not( na 
fentcntia? iniuftitia, qua? non 
habcturin aliquaccnfidcratio 
ne atque fi lata nonforct, vt 
pcrpcnfum fuit in illa Rattcn- 
naten. dc Lunardis cum ilhs 
dc C< capanis coraro Rcu. P. 
I>, Iufto 1 1. Ftbruarij 1604. 
dc qua infra, &ira intclligu 
Conrard. iu chaa quxftio. 4. 
num.j.&8. \bipcruliaverba 
confidcrat fupra (cripcamdt- 
ucrficatis rationem. 

Moderanda efl tamen dida 
confidcracio, vtnon proccduc 
quotics prima fentcntia fuir ex 
prcfsereuocaca, velfaaafictx 
plicicamcncio nullicatis,vcl in- 
iufticia? cjuo caiu , non polfet 

t dari 
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5 tdari d. Aegidiana exahara- 
tione, quia tamctficonftarct 
cx lh'6tenus dcdutStis dc iniu- 
Aitiuipiiusfcntcnti^mhilomi- 
nus tSIa verb^malciudicatum, 
cV bcne appcllatum , faciunt 
mixturam , & rcddunt caufam 
appcllabilem,vndcintrat tunc 
conf. Bald. 141. lib. 1. plurics 
in Rota canonizatum,& figna 
tcr in tlla Hi/palcn. ftucluum 
2 2.Maij 1 5^0. & facitconfil. 
Iaf. 1 87.110. 2. & Lancell.dc^at- 
tcnt.appcll.pcndcn.par.2.cap. 
1 2.1unit.2 y.num.i4.quar qui- 
dcm proccdunt,vbiinfcnten- 
tia fuit cxprciTa caufa, qua? ha- 
bct mixturam, & complicatio 
nemj quapropter daturcoufi- 
liu m , \ t in fccunda fcntcntia rc 
uocatoria ptimac nonfiatcx- 
plicita mcntio dc ca, fcd tantu 
implicit£,nam tu nc,& fifuiiTct 
cogniturn non ficrct appcila- 
bilis.quae onama cgrcgicfue- 
rint pondcrata in di&a dccif. 
Raucnnatcn. 

Vbi vcro fcntcntia non fit 
notoriemiufta, 1 ecminus fub- 
iaccat vitio nuliitatis,fcd a&or 
cx nouis aclis obtinc t in fccun 
da infta.ua, tunc quidem non 

4 potcftdarid. Aegidiana t pro 
ptcrrcguhm, qua; fchabct, 
caufam t< mtl enr&am appcl- 
lab.lctn , Icmper «Jurare appcl- 
labilcru,!. patcr. §.. i umdecim, 



J*U£jt. II t. I$J 

ff.^c leg. 3.& l.peto. $. fratri.rT* 
dclcg. 2.&pcriftam rationc» 
& al.as fic refolutum fuit in in- 
frafcriptacauia Raucnatcn.ad 
fauorem Dominorum dc Co- 
capanis, qui a fcntentia contra 
cos lata in partibus prouoca- 
ucranr. 

RAVENNATEN. SAL- 
uianiinterdi&i. 

Mcrcurij 1 i.Fcbruarij 1 ^04. 

CORAM REV ER. P. D- 
IhUo. 

Domini fuerunt concordes , 
quod darctur mandatu dc ma- 
nutenedo Dominos dc Coca- 
panis , dc quoru antcriori pof- 
ieflionc non poterat dubitari, 
attcnroquod Dominuslaco- 
bus Lunardus contra cos in- 
tcntauit rcmcdium Saluiani in 
terdi&i , quod praefupponit 
Rcum poffcflbrcm. Aliqui mo 
ti funt ) quia fcntentia , lata fu- 
pcr Saluiano interdiclo non jp 
baturcxcquuta, & iol.t fcntcn 
tia non acquiritur pofleflio fi- 
ncapprchcnilone. Caflad. dc- 
cif.7.de cauf.poif. & propr. 
Alij vero diccbant,q> licetfuif- 
fct apurehenfa polfcflio nihi- 
lominus male apprchcnfa c£ 
fcrpcndcntcappcllattone, cu 

cauU 
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eaufafcmeliuuTct fr&aappel- 
labilis per appcilationem inter 
pofitam a primafcntcntiaab- 
folutoria,cap. nolicct adtori. 
dereg.iur. in 6. l.non debct.ff. 
eod.tit.& fuit vltimoloco dc- 
cifumcoram R. P. Dom.mco 
Cuccino in Anconitan. affccu 
rationisprima Iulij 1602. 

Ncquc crcdcbant, obftare, 
qndd Acgidiana durct in fccu- 
dainftantia,quando prima fcn 
tcntia abfolutoria Iata eftpro 
Rco, & fecuda pro a&orc Put. 
dc Acgid.decif. 4. & vlt. & dc- 
cif.4So.!ib.2. Chifancn.decif. 
5i.aIias49.Caputaq. dccifio. 
225.l1b.Lin manufcnpt. quia 
diccbant,dccifi nes allcgatas 
proccdcrcjfi conltat dciniufti- 
tia,vcl dc nullitatcprimxqux 
t uuc nou attcnditur, tanquam 
fententia,&ita di&um fuita- 
lias non intrare Aegidianam 
coram R. P. meo LanccIIotto 
incauia Imolcnfi Saluianiin- 
terdicli 3o.Ov5tobris 1600. 

Ncque djfplicuit aliaratio, 
vidclicet ptoptcr mixturam > 
quia in fccunda inftantia ex- 
prclsc fuit rcuocataprima,& 
ita decisu,cora bo.racm. Do. 
dc Rubcis iu Vitcrbenfi fpolij 
bonorum 23. Maij itfoi.vbi 
hoc pao4odcchr3turproccdc- 
r< ,allcgata dcai.Put.^dc Ac- 
gv;.& coramR, V.mco Dcca- 



no in Tna Rccanaten. bona- 
rum 26.Iun.ij 1 587.^^1 dicitur 
procedcrc Aegid anam, du m- 
modo in fententia non fitfa- 
cla cx plicita mentio nullicat is, 
quia implicita rcuocatio,ctia 
quod faiiTct cognitum deviri- 
busfentcntixnon iaccrct cau- 
fam appellabilcm, &iccirco 
fuit di&um coramS. D.N.in 
caufa Tiburtina Caftri Sambu 
tijdc anno 1^77. quod conf. 
Bald. 1 4 x ,lib. 1 . procedi r quan 
do in fententiaexprimiturcau 
fa,quae hsbctcomplicactonc, 
&mixturam . Ex quibuscum 
Domini dc Cocapanis rctinue 
rint fuam primam poflcftlonc, 
ncc habuerint fc pro fpoliatis 
pcr corporalem polTclfionem 
apprehcnfam, pcndentcappel 
latione.Itafuitdccifum 1604. 

ARGVMENTVM. 

Vcrba illa donec 9 &quoufque 
creditor fuerit fatisfadus,appo 
fita in fc ntctia, an faciant mix- 
turamin Saluiano interdicta. 

SrCMUUAJUVM. 

1 Vtrb* til.t inficnttntUtppofiu 
m4 fi*uorcmcreditoris doncc y 
& quoujque , & c. inducmm 
mixtmram. Contrartmm, nth 
mero 3. 

2 Virb* 
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m tir. 

2 Vcrba i&adonec , & quoufqut 
crcdifr futrit /atisfaeJus di 
cuntur canonizaredcbitum. 

i Verba UU donec , & quou/que, 
&c. cenfentur pofita infen- 
tentia ad effctium joltus pof- 
feffbnj. 

4 Vcrb* donec^at quoufque indif- 

fercmer apponuntur Um in 
ItbeUo bypthccaria.qnam Sal 
uiantinterditfi. 

5 Appcllatio datur in poffefiorio 

proucnientcexcontraclu^fe- 
custamenin Saluiano inter- 
ditlo. 

6 Mtxtum quomodo inducatur . 

7 Sufpenfio petitorij affertvtiliu 

ttmin poffefforio. 

QVAESTIO. IHL 




Vit ctiamalias 

Yi terh*fitatum 
in Almo Vr* 
bis Audrtorio 
quid dicendu 
dcillis ¥crbis , appolitis in fcn~ 
tcntia vcilis SaJuiani incerdi&i, 
adfauoremcreditoris, nempe 
cumimmircendumeiTein pof 
fellionem donec, & quoulquc 
crk lacisfaftusdc fuo crcdito, 
anfaciant mixcuram, itaquod 
non fic locus Aegidian* ad cf- 
fe&um de quo agitur ,& DD. 
iu dccif.3 5 tf.par, i.crant varij, 



aliqui puca ntcs,con£Bal. 1 4 1 . 
ltb.i. habere locum , & fic ap- 
pcllationi detcrendfi proptcr 
mixturara t ncc poflfc dari d. 
Acgidianam conttittitioncm . 

Mixturam autem dcducc- 
banr,co quiapcnlla uerba dc- 
tiucndi doncc, & quoufqj fue- 
rit crcditor facisfa&us , non vie 
derar,quodp oiTcIfio Cn mom- 
tanca, fcd pocius plenaria,ad 
firailitudincm hypothecarix 
aclionis, qua? idem continct 
Bartol.in 1. 1 .fT.dc Sahi.inccrd. 
&ficfentencia vidcbitur rcfpi 
ccrcpecicoriumj igiturcum fic 
exprcfsa caufa in fcntetia,qua: 
habet complicacionecum pe- 
citorio,Iocus cft regule dc mix 
tura Grat.conf.vlt.nu. 49. Iib. 
2.Iaf.conf.i37.&:Bcro.conf. 
1 io.libro 3. & qui tucbantur 
hanc partcm , dicebant, quod 
pcr illa vcrba doncc& c.nega- 
ri non potcrac qum debitum 
canonixctur,tcumidem ficad 
iudicarc poiTeflionem in pcr- 
pctuum,& dominium, pcr ca, 
quae dicit ArTlic. dccif. 2 99. nu- 
mero j.6c 8. & licct aliqui Do 
<5torcsqn ponuntformalibelli' 
in a&ione hypochccaria , & 
Saluianoincerdi&o, in ambo- 
busapponanc candem claufu- 
lam , uc pcr Iaf. in §. itcm Ser- 
uiana,in fin.mfticu.de act funt 
tarncaalij, qui carn nonpo* 

nunt 
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naberct eomplicationcm cum 
petitocio,put J,(i quis fuifTet de 
clararus haercs, & poffdfor, 
Ojtiocafu, ^cgidiana? non cffec 
locus, fcd appdlacioni dcfcrre 
opus cfict , & in iftis tcrminis 
proxcditconfilium Baldi 341- 
lib. i.vt bene dcclarac R >t. Ko 
man.in d.dccif.2^3.par. i.om 
«movidrnda. 

Si vcro pcticorium fiiiffcr fu 
fpenfnm ceflarct ptatan <>m- 
nis diftkultas, pcr ca qu x dcdu 
da fucrunt pcr Dommos dc 
Rot.indectf. ^.part.i.in no- 
7 uifT.diuerf.qHa? fufpcnfi» »t ma- 
ximam afferc vcilitatcm in m.v 
tcria poflcfTona vt alias didfi 
cfh 

ARG VMENTVM. 

* 

• • . • • • 

Vcrba, dc quibusin pra?fcnrtain 
genic uo prolata fub illa diccn- 
di foi mula N.immittcndu dfc 
in peffdfionem bonorumde- 
bitoris,3n faciant mixturam, 
& an rcddanccaufam appella- 
bilcm. 

s r <m u a z 1 ruu. 

r rerba N. immittendnm ejfe im 
pajfefstonem bonorum dcbita- 
rts , reddumt caufim apfclU- 
brtem , & ficmnt mtxtn- 
ram. 



2 SemtemtUUtatam fifer fofef 

forio^uam fuperfrofrietM~ 
te ftctt caufim appe/UMemi 

3 Semcntia fola attenditur^d ef- 

>vttm*m 

. • • - 



»!■: 




ficlum , vt cartfi fit 
Jft appeliabtlts. 

4 Genittttum importat dsminum, 

& pojfcfsionem fecundum fm, 
bteclammateriam. 

5 Verbaindubiafttntinterpretam 

da ad fiuorem appellatio- 
nis. i ' 

t Sententia eftftriffi ittris . 

• ■ a • 

' QVAEST. V. 

lErba quoquepofi- 
i*rain (entcntiapu- 
caN.immittcndfi 
rore ; accficin pof. 
(cilioiK-m bonorum ccbitons 
ad efTccStum dccincndi , doncc, 
& quoufquc fueric fatisfac5cu$ 
de fuo crcdiro ,faciunt mixtu- 
ram,& redduntcaufam appel- 
labdcm. t Rat 6cft,quiacuni 
lllj vaba fmt pofitaingenitt* 
uo , irffcrunc dominium , & fic 
percut unt pccicorium «Alex. 
poftBartol.in Rtibnc.de nou. 
oper.nunc.fub nu. 1 5. & conf. 
170.111101.3. \\b.6. quapr^pter 
cum non contineant mcrum 
potfc(fonum,lcd rgrcdiantur 
tcrminos poflefforij, vciqucdc 
tKtabfoIutedartappellatio . 
Infadienim fpccic poficflto 
Ec non 
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fucrit pronunciatum fuper do- 
roinio , igitur ccflante rationc, 
quarc a lcntcntia fupcr mome 
tanca poflcffionc non appcl- 
letur,debet vtiquc ccflare iuris 
difpofitio vt pcr Contard. ad I. 
vnicam,C. fi dc momcnr.poiT. 
limir.2.§.3.num.3.&^.vbidi- 
ritpoftgloflT.quod vbifcntcn- 
tia fcrtur non folum fupcr pof- 
fcffionc, fcd ctiam fupcr pro- 
prictatc t locus eft appcliatio- 
ni, & cum glo£ dicit, commu- 
nitcr tranhrc Do&orcs , quo- 
ticscnim tangiturpetitorium, 
non proccd.t 1. vnica, C. fi dc 
niomcnt/poficiT.nccpolTciTo- 
rium 3mplius reroanct nudu j 
fcdfitmixtum, & communi- 
cabile Ccpol. cautcl.S 1 . nuro. 
2 .Rolan. in l.;inccrti,num. 1 2. 
C.de interd.& Iaf.in I.fcire dc- 
bcmus,iuim.2. ff.dc vcrb. ob- 
lig.&quoad ifium effe&u at- 
tcndiiur foJa f fentcntia,V nde 
qucmadmodum fi in articulis 
cumulatum roiftet petitoriu , 
Iudex tamen fupcr folo poflef 
(orio pronuntiaflet , non cfsct 
appellationi ;dcferendum , ita 
i-conuerlb fi non fuifsct cumu 
latum in proccfsuiprum pcti- 
torium, Iudex nihilominus cu 
mulalsct in ipla fcntcntia,cfsct 
ipfa fola attcndcnda , vt dccla- 
xat Cunurd. ad d.l. vnicaro U- 



qu^ cnim cumulanturinlibcl- 
lo pofsunt in fcntcntia fcpara- 
ri,&econtra, vtibipcrcum, 
mim.i6.& 17. 

Et licet genitiuum impor- 
tctquadoque etiam pofsetfio- 
ncmfccundamfubicdtam ma- 
4 teriam,f quinimmo aliquan- 
do , & nudam dctcntationcm, 
vtpcr Aicxan.conf.?8.nu.6. 
lib.5.&conf.j5.num. 14. hb. 
4-& pcrconlcqucns, dcbeat 
lentcntia cx a<5hsinterprctari, 
cumtalismcns Iudicis intclli- 
gatnr,qualisdcbct cflcdciure, 

1. Hcrcnnius,ff.de eui&. & Ro. 
Rom.in nouiff.dccif. 112. par. 

2. num. 2 .& 3 .cum Iudex cen- 
featur pronunciare fccundum 
quod ius difponit > & prout de 
iurc tcnetur > I.miles, $.decem. 
ff.de rc iud.Bar. in Lfi fundum, 
§.in vcndicatione. rT.de pigno. 
tamcn , id potius rctorquctur 
incontrarium,cum verfcmur 
in dubio,an genitiuum impor- 
tctdominium, vel poflcflGo- 
ncm,6V potflt fe habcre ad vnu 
& aliud fauorc appcllationis fa 
cicdacftiiitcrprctatio,t vtpo- 
tius dorr.inium , quarn pofltl- 
iloncm figmficct , & pro hac 
parte fic rcfoiutum extitit in 
RotaMarchi^vttcftatur Gri 
tia.dccif.204. vbi fub num. 1 1 . 
addvbat ctiam ad pra?di<5ta aha 

rauu- 
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13. M. 

•andum, 












rationem ad 

q£ talis interpretatio eratpo- 
tius fumenda cum verfaremur 
in fententia, c\ux ftri&i iuris 
6 tcft , I.fiiudcx, fT. de hisqui 
funt fui vcl alien.iur. & merito 
ft ride intelligcnda , ut potius 
fignificarct dominium,quam 
poikffionem ex addu&is per 
Rom.Natt.& Parif.ibi citatos, 
ad quem recurrendu cft in oc- 
currcntibus. 

■ 

ARGVMENTVM. 

Iudcx profcrcns fententiainSat- 
niano in tcrdi fto fub illa diccn- 
di formula N. immittcndum 
cflcin pofleffioncm rci pctitar, 
non alitcr rclaxato mandato, 
an pofsirilludnihilominustra 
dere, appellationc pcndente, 
abfque ? itio atcentatorum? 

SVMMARIVM. 

1 Sententia includit intrd fe ea 

quaveniunt inconfiquentia 

mcfjjari&m. 

2 ludex decUrans in fintentia, crt 

diterem effe immittendum 
inpojjefsionemrei , perinde 
esl,ac fi mandatum reUxa- 
ret. 

$ Valet drgumentum a UkelU ad 

fintentiam , & lcontra. 
4 Traditie mandati in iudicie Sal 



QuflU VI. 7/0 

ou^f&fTf ^^Lc C$Jt£ 0f9$$f &Pttt J}t$ ■ 

5 Sententiahabensin ventreelan 

fulam , emni melieri mede , 
fnBinetur per eum modum, 
qui debebat exprimi. 

6 Verbaappofitainfententia,gra- 

tia dubitatioms toUend*, fi 

7 Iudex poteli in Saluiano inter- 

diclo fuamfentetiam ftatim 
exequi facere ab/q: vitro *t- 




QVAEST. VI. 

On funtmulti 
dics , quod 
cx faito rc- 
quifitusraide 
hac rc ab Ex- 
cellcntc Do. 
Pompco Rugineo Patritio, & 
Do<5torc huius Ciuitatis uiro, 
fingulari quadam modcftia , 
moribus, ac uirtutc ornato, & 
abeoinquirogatus quid fcn- 
tirem$Diccbam,quod ubilu- 
dexinfcntentiadeclarat, cre- 
ditorcm immittendum cftcin 
tcnutam , & corporalem pof- 
fefsioncm rei pctita? fubdcns 
pcr illa uerba,prout immitti 
mandamus, & c^t.quamuis in 
de in eadcm fententia cxpref- 
se* non adijciat relaxationcm 
madati,ncc minus illud cradac$ 
Ec 2 mhi- 
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oihi lominus adhuc pcndere ap 
pcliacionc p oc ,& dec illud cra - 
ierc credicori , abfq; pericuto 
atcccacoru,& cuc pro fundamc 
tohuius conclufionis adducc- 
bam, quod & fi alias fen tcnci a> 
& dccrccum Iudicis fit ftri&i 
i u ris , ica cV caliccr , quod a vcr- 
bis lliius nonfic rccedcndum, 
fed prouc vcrba fonant , omni- 
no fit interpretandum l.iA Si 
plur.vn.fcut. fuerinr, condcm. 
Abb.in cap.diicCtus,num.2.dc 
off. ordin. cum alijs deduclis 
pcr D.Olafc.decif. Ptdcm.tf^. 
n u m . i . ta m cn fcnccncia inclu- 
dic cn,qua: vcniuncf in confc- 
qucutiam ncceflariam, &nc- 
cefiario cx verbis inferuncur, 
vcpcrpluraconcludicOfafc.in 2 
divitadccif.63. nu.^.poft Barc. 
Bal.Caftr,& alios/ubdens fub 
numcro 6. & 7. quod cradicio 
gloil. in l.talc pactum §. fi.ff.de 
pad.qu.v Juitjin concraclibus 
omnia ca vcnirc>quae verilTmi- 
Jiccrconrrahcncescoucniftcnc, 
vendicat quoquc fibi locum in 
fcntcntia iudicis,quafi, fi iudex 
inrcrogacusfuiffct,idcm fenfif- 
f«,tanquam confequensnecef 
farium adipfum a<5cum,quan- 
d«.) quidem cum iudex poffit in 
aliquibus cafibus tranferrepoi 
k/lioncm ,etiam iinetraditio- 
ne>& aclu corporali,dc quibus 
ini.raptorcs > C.deepifcop. & . 



clcric. & pcr Mohed. dc refl. 
fpoLdecif.j.num.j. mulcoma 
gis p( teft facere , quod per 
a&us corporales ei acquiracur 
poiTeflio, cuicft acquiicnda, tl 
aliquo padto poccft conftarc 
dc voluncare iudicis,vr pcrcun 
dcm Mohcd. in dccif. icqucn. 
01101.3. 

Cum itaqucin Saluiano in- 
tcrdi&o auocetur pofleffio dc- 
tincnda, rJoncc ccedirordc iuo 
crcdito cnt farisfactus , vt plu- 
ries fcripiimus , iirdcxq. decJa- 
raucrit in fua fentcntia 7 cum fu 
re, ac eiTcimmittendum in pof 
feftionem rci , & fi nonrclaxa- 
ucrit mandatum, mhilominus 
pcrinde cft ac fidlud rdaxaflc r, 
tcoquia, mens iudicis ralis 
debetefledeiure, cVita dcbct 
intcrprctari 1. Hcrennius, ff.de 
cuiCt. & Rot. Rom. in nouifs. 
diucrf.dccif. 1 i2.par.2.nu. 2. 
& 3-. maxime , vbi in IibcHo 
fuilfcr petitum,quo cafu huiuf- 
modi (ciKcntiaex a&isfumc- 
rcc dccl a rai ion t m, v t fic JibeJlo 
conformis vnlg. I. vt fundus rT. 
com.dnnd. & c. licec Heli de fi- 
mon. &bcnecxplicac Barc. in> 
l.Iulianuscol.2. verf.prjednfca 
vero.rf.de c6d. intkrU&gUii 1. 
fl quis ad exhibendum,ft.de ex 
ccpr. ici iud. nam quando vir- 
cualicerjin co. quod eft ex prcf- 
lum ; caius orutuiftus poctft co 

pr^hcn- 
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pr^hendi, tunc illudhabctur 
pro cxprciTo l.finon fucrint, 
Kpro S>>c. Quinimocuro rcla 
xatiomandati,vtd!&umc!> *e 
niatin nccciTariam confcqirert 
tiam , faris dicitur ftiifle in fe > 
teima cxprciTum pcrtcx.irrh 
iam hoc iurc, ff. dc vulg.fr pti- 
pjl. fubf>. 3c comprobat Rarz. 
decil.Bononicn. m.n.io.i i. 

13. rjuia illnd cciam dict- 
rurexprdTiro, iu quoverfatur 
cadcm ratio,vcl vbidifponens 
fic fcciflct, v bi inrerogatus fiiM 
fct,vtbenc j> Surd.dccif.Mai>- 
tuana 2 j4.nu.40.nam exprcf- 
fum appcilatur,quodaiurcha 
bet certam dctcrm natam in- 
terprctationcm, vt per Douii- 
nosdcRotadccif. i<<o. par. 1. 
num.vlt.in nouifs.diucrhvndc 
optimcproccdit argtimeturos 
3 afcntentia f ad libellum > & e 
contra, vtper Kucrard.inftia 
Topica in loco a libello ad fe« 
tentia,& in loco foq, & mclitis 
dcclarat in locoaconccf.con- 
4cqucn. vbifubnum.^.fcrcm 
terminis noitrisdicir , quod ti 
aclorin JibeHo fimpl citerpe- 
tat rcum cap», Sc compclli , ad 
folurndum dccem , licetnon 
petat condemnarijtllud tamcn 
pctijiTc dicitur cx vi antcceden 
tis, fnbdcns, tdcm dicendum 
elTe in rurrcdc, (implicttcr a- 
gente pctitionc hareditatis 3 



jgttttflb VI trr 

qiiia/ecundu efi, cenfcturquo 
qucpetcre, vt dcclareturhae- 
tesmamcui conccditurcorrfc- 
qucns, ccnfetur quoquecon- 
cciTum omneid,per quod pcr- 
ucnitur adillud I. ad rcm mobi 
icm, t\\k procurat. cum vtilg. 
hinc, qath.ib tmtndatu.nad 
contrjhendum,videtui ctiarn 
iilud habcrcaJ rccipiciTdum fo 
lutioncm, &fbliicnsliberatur 
Lqui fcruus , flf. depdit. I.quod 
fcruus, tf. defolur. &qni habet 
maudatum ad recijMcndum, 
ccnfctur habere mand irum acj 
conrircndum, fe rccepitTe folu- 
tioncm vt plunbu^ cxomat 
Eucrard. in locoaconcef.antc 
ccd.num.z.&teq» • • ' 

Ratio prcdiCtoruro,eit quia 
traditiom md.:ti inhuiufmodi 
. Iud.cio Saluiani, eft dc tono» 
4 mitatibust a&mri ,adl. prima, 
rt. dc Salin a.i ntcrd. v bi Kart . & 
Li.C.fide momen.pufTcf.qua 
rc,f jrficirobid, quoquom >do» 
conftare dc voluntatc itidicis, 
volcntis tradcrc poiTcfljonemv 
vt diccbam iiipra cx iVtohed. 
quxqurkm voluntasfatiscoi 
ligiturcx tliis verbis,in lcn tctia 
prolatis. f. iroittcnduiri eilein 
poiTdfioncm , ekcct. quac cum 
iint a?qu:pollcntia,habcnt can 
dcm vim , & rationem , vnde 
non rcfcrt quid cx zquipoHen 
tib. fiat 1. m ulic r, ff. ad TrebelL 
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Lfi matcr C.de infli.& fubftiJ. 
C allus §. q u ! d (1 tantum > ff. de 
Iiber. & poft.curo alijs pluri- 
bus, dc quibus pcr cunde" £ ue- 

rardumin loco abcquipol.quo 
locilub numc.^.dcclarat , hu- 
iufmodi rc gulam ctiam procc- 
dcrc, & habetclocuminfen- 
tcntia Iudicis pcr tcx t.cum fua 
glo.in capir. in his , dc arbit. 

Qiubus pr*tcrca addcbam, 
quod vbifcntencia habcrct in 
5 vcnrrc daufulamtomni mclio 
ri modo , rcs co minus difficul- 
tate C3rcrct,cuius virtus, atque 
poceftas eft talis, & tanta,vt co 
pleclatur ctiam ca , quae aJias 
noncomprxhendcrentur, ita 
&: taliter, quod a^tus fuftinea- 
turpercu modum, pcr qucm 
dcbcbat cxprjmi, & iat eft vidc 
rc fcripta pcr Iofef. Lud. decif. 
Perutlna i i7.num.2.& num. 
S.nam pcr appofitionem lllius 
claufulae, femperccnfcturcle- 
6\a cucior,& mclior via , vt dc- 
ducunt Domini dc Rota ln no 
uif.djucrf.decif.125. num.12. 
par. i.&tdcci(.$66. nume. 11. 
cad.partc , & Iicet ex commu- 
ni,huiufmodi claufula no ope- 
retur vltra cxprefla,ut teftatur 
ldem Ludouicusin citatadcc. 
Il7.nume.2 2.& Kot.Rom.in 
nouifs.dcc.107. num. 4. parte 
primatamcn,vbicx vcrbisex- 
preifis vircualitcr aliquid xaci- 



tiano JnterdiSt* 

tum i nfcrtur, vcl cx m entc, r&c 
claufula illa trahitur ctiam ad 
h*c , & tali pa&o , intclligcn- 
dam cflcopinioncmcorum do 
dor u m, qui contrarium fenfe- 
runt, ibi dcclarat Ludouicus 
vbi fupra numcro 3o.Et fi vltc 
rius in ca fententia fuiflet addi- 
ta copula (&) dicebam non ef- 
Ic ulterius di!ccptandum,quia, 
tunc ftaret ampliatiucctiam ul 
tra exprefsa, ut per Rot. Rom. 
in nouif.dmci .dccif. 5 2 9. num. 
3.par.prima,&:dccil.4^7.par. 
3 .& alibi ctiam dixim us . 

Ecquamuiscommuniterin 
huiufccmodi fentcntijs folcat 
apponi dccrctatio madatiiub 
uerbis fpecificis,camcn cumil- 
la cxpreilio fiatgratiadubita- 

6 cionis tollcndae , t&maioris 
exprdfionis, fi non apponan- 
tur,non dcbent noccrc, quia fi 
cut abundans cautcla non no 
cctjl.qdubitationis, ff.dcreg. 
iur. ubi Dcc. & Cagnol. & J. 
quseextrinfccus , n\ de uerb. 
oblig.ttaetiam fiomitcantur, 
non dcbct partibus prxiudiciu 
afferre 5 quinimmo , cum dc 
ftylo tnbunaJis cofucueric fcm 

n per apponi f forcafle non cfsct 
nouum diccre, quod rclaxatio 
mandatihabeacurpro appofi- 
ta, quafi pcr crrorcm, uel obli- 
uionem ommifla fucrit , & per 
confcqucns, ccnlcatur a iudicc 

de 



Google 



uk nt. 



£>t$dtt. Vtl. rt, 

dtbct dari Reo , ftatim nuod 
frima fententU contrs cum 
Uta t fuitreuocata. 



dertundaca, pcr ca, qua? fcribic 
Tyraq.dciur.conft.p.3. limit. 
ultima. 



Quocirc3,cxpraedi&iscon / Uandatum demanutenendoda 

dudebarn,&nuncfum ciufd6 tnr ctUmin cafu appelUtU- 

fcntcntic,Iudiccm poflc ftatim nis . 
7 fuam fententiam t executioni 

dcmandarc ctiam pendente ap QV AESTIO. VII. 
pcliatione, abfquc uitio attcn- 



ram Iliuftrilsimo Scraphino feffioncmrci pctitc,aquacum> 
inunaRcatina dcanno 15?$. extiterit appcllatum cx partc 



ARGVMENTVM. git,uc reuocctur fcntenci3, per 

iudice appcllacionis,unde quae 
Immiftio fequuca in Saluiano in- ficum ruic,an imrniiIio,fic eode 
cer d 1 ito,an debcat codem im- iurc rerraclanda,& alfirmatiueV 
perio retracla ri , rcuocata fcn- rcfpondendum arbitror, ea ra- 
tentia pcr iudiccm appcilatio- tionc, quia, idcm uidemus fta- 
nis . tutum in tenuta, quae dc facto 

fuitconceftanon citata parte, 
S VlM U A Jc I V CH. 1 cod^iurc detrcuocarif Barr. 

in l.fi pa&oquop$nam,C.de 
/ Tenuta conceffa dc fa&o , non pacl.ubinot. Alcx. nu.ultim. 
citata parte , de fatto cjuoque quos lcquitur Dcc.& Cagnol. 
dehet reuocari . iu I.nihil tfi naturale , ff.dc reg. 

* Scntentia reuocatoria primn de- iur.& qua? de fa&o fiunt , folet 
iet executioni dcmandarifi- quoquc dc fa&o rcuocari Vat. 
cut prima . dc nullit.in titulo quid fit null. 

j i^icfftialttasin Iudicifsett fer- nu.17 Excmplopariterdi 

uauda . cimus quodin iudicio quaii cf> 

4 UHandatum de manutenendo trahiturI.3.§.idcmfcnbit,rT.dc 



tatorum, ut dicit Lancclot. dc 
attent.appel.pcnd.cap. 2 .par.a 
limit.2 5.nu.i i.ubiloquitur in 
Saluiano intcrdi&o , & ita au - 
dio , fuiflcalias fic refolucum 
in Almo Vrbis Audicorio co- 




Aca fcntentia, 
folct inconti- 
ncnti A&or» 
aflbciari intc 
nutam,&tor» 
poralcm pof- 



reiconucnti, quandoq; cotin- 




pceulVndecurodifiractusco 
tTatioconieniudtflbluatur, & 
fiteiufdcm naturac, cuius cft 
coutra&us Dec.in I.iubcrc ca- 
ucrc,in 2 .no.ff.de iunfdicl.om 
nium iudic.igicurqncmadmo- 
dum prima fcntentia fuic cxc- 
cutioni dcmandata,ita ctiam 
% fecunda reuncaronat prima?, 
dcbet demandari ,-quia vt dicit 
Bald.perillum tcx. in J.Iudcx. 
C. comminat. vcl cpift. a pari 
procedunc m.tfio in poffcffo- 
rium,&rcuo C atio Ipfiusroif- 
uonis, & nihu dt tam nacurale 
quam quod dilfoluerc codcm 
gcricrequo collig.icumclt, di- 
e*a regula , nifaiJ tam nacuralc, 
cum vuig. 

Facrttcrtio ratio a?qualita- 
tisfcruanda», intcr Rcum ,& 
actorcm , non cnim dcbcnt ad 
impariaiudicari, (cd a*qua Ian- 
cc intcr cos cft procedendtim 
^ t ne rcfulcct ina^quahtas, I. fin. 
C. dc truSt, & lit. expcnf. pcr 
qu as,& (imiles rationcs ita de- 
ciium fuit in Sacro Regio co- 
filio Neapohtano Retcrcntc 
Vinc.dc l ranc. dccif. 1 3 

Addo cgo , quod m huiuf- 
modicafu cflctdandum man- 
4 datumReo t dcmanutcncn- 
do , abfque alia exprcfla rcuo- 
cationc prima? fcntctia? ad tol- 
lendum obftaculum mixtura?, 
dc qua diximus m praeccdcnti- 



vofnterattto . » 

busquafft. nam cum verfcmur 
in polfckforio SaIuiani,non po 
tcft dubitari dc anteriori pof- 
fefltone ipfius Rci conucnti , 
contraqucm a&umfuit,tam- 
quam poflrflbrcm rci pctitae, 
& polfcifori antcriori datur 
manurcntio. Rot. Roman.di- 
ucrf. dcctf. 5o5.partc i.Bocr. 
dccif. 237. numcro 6.Sc Go- 
zad.coul.35. numcro y.igicur 
Reuscftmanucencndu ,§. rc- 
tinend*,in(tic.dc iutcr d.quart- 
doquidem etfi \<5toriininiiTus 
fuit in poficfiioncm , vigorc 
fcntcntia?,nontamen Rcusha- 
bctfcpro fpoliaco, cumappcl- 
lauit a (ententia, & iudex non 
proct flcnt rite , &c tecte Ang. 
ill leg.clam. polfiderc,$.qui ad 
nundinas,num.2.in fi.ff.de ac- 
quir.poflcf. & aliasfuit dt&um 
in illa Pencflr. coram Rcucr. 
P. Decano 4. Iulij 1 584. & tn 
alijs pluubus, quaeinmaou- 
fcnpc. circumferuncur,& habc 
tur etiam apud Put.decif.4 1 
Iib.2. 

Ncc hetic mandato de ma- 
nutcuendo dcbct obftare fen- 
tcralataad fauorcm Utoris, 
cuius vigore iminiiiiis fuic m 
pofieffionem vcdixi, quia non 
cftpraefentisindaginis ingrcdi 
ad menca icntcntic,lcd folum- 
rnodo agcndum eft in (a6t) ipc 
ctc , quis polfcdcrit antc 1 tcm 

motam 
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motam ad cffetf um , vt quis 
jnanutcneacurin ftatu , i 



in Liit Praetor. §. quodait,fiu- 
mcro fecundo, & 14.fi. vcipof 
fid. Alexand.conul.?2,nume- 
ro quarto , libro primo, YcrJ. 
\dtciiionc 19$. partc fecunda. - 
Nec eft nouum, quod manda- 
tum de manutcncndodctui c- 
tiam in canfa appcllationis , 
T & audio,fic rctolutum exti- 
Citilfc in Sacro Vrbjs Audito- 
rio in vna liononicnl'. cenius 
i5.Septcmbris 1599- curani 
Reucr.P.Sacrato,& patct in 
dccif. lominorumdc Coca- 
panis , fupra relata quaeftio.3. 
hoccodcmlibro. 

Btjn punclo , quod in S.l- 
uiano interdiclo Iudex rctra- 
ctando fcntetiam ,dcbcat ct*a 
rctractarc illius executioncm, 
concludunt Modcr. Audit.dc 
Salu.interd.par^.cap. io.nu. 
vlt.&ibi adducunturconcor- 
dantia? atttftantcs, fic dc fa- 
clo paflim ieruari in prouincia 
Marchia?,&c. 

In hoc tamen aducrtcdu elTe 
puto,ad ca,qu.c diximus fupra 
quaeft. 3. hoc cod.hb. & prar ci- 
puc ne fententia exprefse reuo 
cetur per illa vcrba maleiudi- 
catum , & benc appcllatum 
quo cafu, fortafseinducerent 
iiiixturam & complicatio- 



ncm , &c teddcrcriTcaufaip 
appell abilcm , & cooj^y qitf n** 
ter,fcntentia non poflcccxccw 
tioni dcrnandari , obftante co- 
filio Bald. 141. libro 2 . cum a- 
lijs deduc^tis pcrSceph. Giat. 
dccil.Marchie videndu tfo.roa 
ximcuibnum.i i.quarinpra- 
xi funt notanda, alias fi a ntra 
fleret,ciTet tanquam atteuta- 
tum rcuocaudum , vtibiper 
cum ,fub numcro 7. cum rcli- 
quis. 

Huiufmoditamcn dcclara- 
tio redditur fatis dubia, [ cr ea, 
qua» icribit Cont. ad I. viucam, 
C.fi dc moment.poflcfl.ad jn- 
ccllccrum illius leg.nuin. 3 .v bt 
ilgnantcrpro regulatradir,qcT \ 
rt t: acTata fentcntia dcbcc quo 
que retrncTari execuuo,& m li 
mitatione 7.1111.5 5 . hoc ctiam 
ptoccdcre dicit,vbi fuitdi&u 
dc nullitate fcntenti a: jn am ad- 
huc eflct rctracTanda cxccu- 
tio , & ipfa immiflio, quamuis v 
r< gulariter caput nullitatis fo- 
lcat induceremixturam,quia 
iecundum cum in huiuimodi k 
gcncrc caufarum cxccuciua- 
rum,non attcnditur mixtura 
ad cffeclum pra?fcntis mfpc- 
clionis: fed prorfus debet ae- , 
qualitas feruari,vt pcr Cagno. 
m l.non dcbet, rT.de rcg.iur. 6C . 
Contardum fcquitur magis ad 
crmi nosnoftrosStcph.Crat. 
Ff ' dccif. 
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^cif. Marchla? 120. maxime 
fubnume.8 .& I i.quolocirc- 
fpondct ab obie&um fupra ex 
citatum,& fub numcro 7. hoc 
adco vcrum a rbitratur , vt rc- 
tra&ata fer cntia, immiffione 
quoqucvnaciim fruclibus per 



innegotioprineipatt. 
Txecutto ejujt fit vigore Salui*- 
mtnterdtttt m re pettta, fit 
etiam tn firutttbus matur*- 
tis , &k fioiojeparstis, afqttc 
• pofttudiciummotum cojum- 
ftis. 



ceptis,& percipiendis,reuoc3- 4 Ttuttus deficriptio cum fiat ad 



dam cifc , non dubitet,ex allc- 
gatisibi pereum , vbi tcftatur, 
ob id non fuilfc dclatum ap- 
pellationi pcrRotam:fcdnon 
obflantihus oppofitionib. pro 
ccflum cfle ad cxccutioivcro 
fcntcncix. 

ARGVMENTVM. 

Frndtus in Saluiano interdiclo , 
an veniant in condemna- 
tionc poft iudicium 
motum . 

SVMMAKIV M. 

j Truttus in Saluianointerdittc 
veniunt in condemnationek 
dielttis conteftdtA. 

2 Sentemia quAcondemnatindi- 

Jiintte adfiruttusyintelligi- 
tur codcmnari a dte litis mo~ 
U. 

3 Truttus,ntm petittveniunt etitt 

foftlttts conteliattonem, 

4 Truttus qui debentur iure a- 

tttoms , po(Junt peti de perfe^ 
ttiamfoftUtam Jentemtam 




I - 



factliorem probattonem debtt 

conctdi. 

•' • 

QVAEST. VIII. 

Educliumctram 
fuit aliquando 
in controncr- 
liam, dc quo 
tepore fru&us 
rcipctitae vcmant in hociudt- 
cio S3luiani intcrdidi , & quia 
hic fcfc oflfcrt occafio dc hac rc 
vcritatem indagandi, refoluti- 
uc conclnJo, fru&us vcnirein 
condcronationea dielitiscon 
1 tcftata?, tficcnimcotcmporc 
quismcipit eflein malaflde,!. 
intcrdiCtis vbi Bartol.ff.dcin» 
terd.l.ccrtun> ) ciim glofLC.de 
rei vcndic.Ror.in tcrminisSal- 
uianidccii.68?.par.3. mim.x, 
5.0V ^.1.3. ff. demterd.&itcrfi 
Kot.loqutns fimihtcr m Sal- 
uiano dec1f.44.num. 9. par. r. 
&fcquutuscli Hondcd. coni. 
aj.nume.j.lib.a. vbi tcftatur, 
fic in contmgcntia fa£t« fwllc 
iudicatumcoram Rcu.P.co*- 

dula 
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duk Rot. Rom. Auditore in 
caufa Eugubina^cuPcrufiua 
ecnfus,ann o I ? 98 .in rna SaU> 
uiani interdich, nam fru&us ta 
ctte, & in confequcotiarn cen- 
fcntur obligati pto ca caufa, in 
qua rcs ipfaobligata reperitur, 
l.j.Cin qiribuscauf.pign. tac, 

contrah. 

Etpr*diaaintantumpro-i 

cedumq,vbi (etitcVa fimplici- 
tcr condemnatadfructus finc 
diftinaionc Cenfentur conde- 
3 narc t adicmot*litis,fiquidS 
fentcntia ita,& talitcr cft intci- 
ligcnda, vt rcducatur adiuns 
intcllcaum, & talis, qualis dc- 
bctfieridciure, quia ficpre- 
fumitur mcns iudicis Rot. Ro- 
man. in nouuT. dccif. 112. par. . 
i.num.a.&^.&in hypothc- 
caria , alias fecundu m hanc in- 
tclligcntiam rcfolutum fuit co 
ram Reuer.D.Orterobergoin 
una Romana dc Roncombus 
Lun? 2 1. Aprilts 1 <fo3.n1 ma- 

nufcnp. • 
Etfi fru&usnonfoiflentpe 

titi ,Iudcx nihilominuspoflct 

condcmnare poflcflorem cx 

orficioin pcrccptisbtcpendc- 

3 tc, t l.vidcamus. §. i.vbi Bart. 

ff. de vfu. idem Bart. in l.ex di- 

ucrfo.$4 rimo.rT.de rci uendic. 

A fflia.dccif. 5 5>.num . 2 . G uid. 

Pap.decif.405. vbidicit, hanc 

partcmcflc aequiorem, &ra- 



tioni coufooam , quia A&oe 
petcndo ican princiittlcm, i« , 
coriicqucnt^> videtur petc- 
rc fruCtus ei annc x < >s , pcr do- 
#r.Bartol.in di&J.cx diucrfo, 
Couauvanar.rdol. hb. 1. cap. 
3.uumcropr!mo,circafin. & 
nouiiC Ste[han. Gratia. dccif. 
Martht«c 2o8.numcro 14. 
Hinc ctiam vidcmus , quod cfi 
htHuimodi fru&us dtbeantuc • 
iucc actionis cx contractu^ini- 
to cum dcbitore,qui yoluit tc- 
nenadomniadamna,expen- 
fa>,& interefle fub obhgationc 
omnium bonorum iuoruin , 
vt communitcr folent in in- 
ftrumcntis huiufmodi claufu-, 
\x apponi poflunt pcndeper 
icfliiudex omittat condcm- 
n.tioncm, &fi regulanttrnS 
codemnando cenlcatur abfoi- 
ucre , quoties folo ludicis offi- 
cio dcbentur, quod latafentc- 
tiacxpirat,pcrtext.i.tcrmina- 
to. Cdc frucl. & lit. cxpcnf. 
Rot.Roman.m nouuT. dccifio. 
807« numcro 4. cum reliquis 
partc prima , C<uar. praCt. 
quaeft.cap.27.numc.5,Rolan. 
conf. 62 .nu.6. volum . 4. Surd. 
dccilio.Mant.2»5i.nume.8. & 
latc Contar.ad l.vnicam , C.li 
dc momcn.pofl.lunit. 1 . num. 
61.6161. > 
• Vndc cx predi&is Infcrtur, 
quodquemadruodum fictexc 
Ff a cutio 
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B re petita , fict parf Et quofacilrasexcara*nc> 
5 ratio n c in frucli bus t max i m c ri pofli t, folc m us in praxi curs» 

idcfcriptionemtli-* 



, & infcpafabiles I. fruaus 
pe^detes, ff. de h'5 qua? in fraud* 
crcd. Aff/fc. viden. dccif.7 7. iri 
fi. qucm fequitnr Contar. adl, 
vnicamlimit.t.nu. 68. & 
fuMcns & cft valdc notaudu 
idcmcQcdkendum mfrudib. 
maturis, & a folo fcparatis du- 
modo poflidcrctur, quadbfurt 
dccrctnm mandarum, quia, & 
ifti vcniunt lubmadaeo exccu- 
tiuo , atqj fi parsfunoWtHfknt, 
vbl reft at ur, frf p D IX dc Rot. 
diasrcfolutum clfcm una Pla 



tc pcndcni 

di , co quia nulli praeiudicium. 
infert,cum tatitum fiat pro c6- 

modiori,&:facilioriliquidKio 
nc. IniHis ctcnim ca(ibus ? in 
ouib. prohibetur fequeilratin, 
foletconeedi fiu&uum defcri- 
pt io Iaf.in I.fi fidciuff. >r, §. fiife 
«ldatam.fT.qui fatifd.cogu.no - 
mcro 28. & dular-c Auf. ad 
Cap.Tol.decif. 477..chcafh 
poft Bart. in l.vnica,C.dc pro- 
bib/cqucftr. 
- »i ' • !* "i ' • • ' 

ARG VMENTVM. 



ccn. Caftri quorum rcfpc&u 
non dabit ur appcllatio fulpen- 

fiua , vt ibi pcr cum , nam talcs Fru&us in Saluiano intcrdid^ > 



pcnden- 
abus, dummodo temporc por 
retfihbelli cflenr ineflc, licct 
rmrc* liris contcftationem recoJ 
lc^ti Bal. inl. i.uum.2 3. C. dc 
fcua.& lit.expen.&: Affiic.-de 
cif. 1 88. num.i. & 3 . qucmad- 
modum dicimus defru&ibus, 
confumptis poft motum iudi-r 
cium, qui in pnciudtcium pof- 
fefforis habentur procxt3nti- 
bus,quoad iftum cffcftum, vt 
m lllis poflit fcri cxecutio pro 



an fcmper coroputcntur 



.1 



,t: 



fruBus , percepti in Saluian* 
tnterdtcloregularitcr compu 

Fruttus , non folum pcrcepti fer 
crtdttorcm in StUianointer 
dtfttcxtcnnan! fortem , fed 
etiam tfut perapi potuciHnt 
ap ipfotnet aedi:orc. 



eoru ualorc in tradifionc man 3 FalUt , vm tfutsejt credttor non 

dati liquidadis.l.ccrtum, C. de . quantttatis Jed fpcaci , qus 

rei vcndtc. cV benc dcducunt crattn Mgattoue . 

ModcrnidcSalu.par.3.cap.i3 * Expcnfan&cjfarta adcoUettt*- 



Digitized by 



nern fruttuum , non coput 

. tnrin firtem . 
Fruc7us pcrcepti cx mciiortmc- 

ttsnon copntsnturinfirtcmy 

tntclltgc,vt tbt. 



QVAESTIO VIIII. 




N hac quarftio 
netraditurha?c 
rcgula qcT fru- 
clus pccpti ab 
Adorcex rc,p 
Saluianum intcrdu5tnm auoca 
ta dcbcntinfortcm t cxcom- 
putari,probat tcxt.I. i .C. dc di 
ftrac.pign.ceonqucft. dc vfur, 
& Ncguf.dc pign. 5 . mcmb. 5 , 
par. alias non poftcnt fine labe 
vfurarum rc&e pcrcipi , vt tate 
dcfcndit,atqjcorroborat The- 
faur.dccif.Pcdcm.78.quiah*c 
cftoaturahuius rcmcdn>t rcs 
auoceturincaufapignoris, & 
hypothecaeadcfTcdum, vtdc 
illius fru&bus, & introitibus fi 
bt fatisfiat,doncc,& quo vfquc 
fucrit plcne, & mtegralitcr fa- 
tisfa&us dc fuo crcdito , vt pcr 
Hondcd. conf.25.lib. 2.11U.3. 
& cft tcxt.in l.fi dominium,C. 
dc pign.& Rot.Rom. in nouif. 
diucri.dccif^.fubnumero 2. 
par. prima . 

Quinimmo fortius aliqui 
funt arbitrati, vtcrcditor tcnca 
tur cxcomputarc, Qonfolum 



J§*t44ff. /X /// 

frudus, perceptos, fcd ctiam » 
qui pcrcipi potuhTcnt ab ipfo 
crcditorc, t puta , fi tcrram in- 
cultam ctimififtet , velaliqua 
culpa ci potuiflct imputari , co 
quia fcuit intcmpeftiue pro- 
ptcrquod minorcsfruotusfue 
rut rccoUcai,&dcfimihb',ca 
enimhabcat caufam a Domi- 
no rei,tenctur dc his, qui pcrci 
pi poflunt ab ipfo creditore, vt 
late profequkur hanc matcria 
NeguCde pign. j . p. 5. memb. 
rcgularitcrtamen , & fi pracdi- 
&a vcra fint, fitrcdudio fru- 
&uuniadcommuncm aeftima 
tioncm,vt pcr Bocr.decif.arfS 
cVfequuntur Moderm deSai*- 
uianopar. 3. cap. i^.num.i. 
4«& y. 

Dcclarandacft tamen regu 
hfuprafirmata, proccdcrcin 
eo, qui eft crcditor in pecunia, 

dcm pcrceptos excompMCCt 
m fortcm,fecusin eo,qui credi 
lor cft certf fpeciei,& f bono- 
mm ad quaeagittamquamcre 
ditor, tuncquiaibi noncadtt 
vfura,co qudd pcrccpitfruflus 
ex re uia,eos non computat ia 
fortem, quae cratin folutionc , 
& fpeciesin obligatione , ita in 
in terminis Saluiani intcrch&i 
fir mauit Rot. Rom. in nouifs. 
dccif.44.par. I . n u m . 7 . 
- Dcdaraada cftfccundodi* 5 



Digitized by Google 



\ I, . 



. . D$ rtili StluUm InterdiSh 



&a rcgula, vt non proccdar re- 
ipt<5iucxpenfaru,qux fuertint 
ncceflaria: ad collcdioncm fru 
duum iftxenimnoncompu- 
tantu r , fcd in primis dcduccn- 

4 dx t funt, & eft communis 
traditio , quod non dicuntur 
fru&us, niddeduclis expenfis 
l.fru6tus,rT.folur.mat. I. in run- 
do ff.dc rci vcndic. Couar.var. 
rcfoUib.x.cap.3. nu.2wqucm- 
admodum ctiam dcduccnda 
funtfcmina, fine quibus fru- 
Sus non fuiflcntnati Glof.& 
Bar.ind.l.infundo,rT.dcrei vc- 
dic.&idcm dicendu cftdccx- 
pcnfis,qu* fiunr in arando,tri- 
tucando, &feminando,&de 
fimiiibus, qu*omniawntdc- 
duccnda , tamquam nccdTaria 
finc quibus non potuiiTcnt co- 
m odc fru & us colligi I. fi a non 
D«mino,§. fru<5tus,ff. dc pctit. 
hcred.& tradit Surd.dccil. 2 S 2. 
nuracro 3 i.cum,& has ncccf- 
farias cxpcnfas dcducar criam 
inal* fidci poflcflbr dJ.fi a non 
Domino,§.fru£tus, rT.dc petit. 
hcredir.Glof.in 1. 1 .Cdefrutf. 
& hr. cxpcnf. Barto. & alij in 1. 
fruc^usjfT.lolut. mat. & not. in 
L domum,Cdc rci vcndic. 

Pariratfonc, necfrudus, 
perccpti cx mcliorationibus 
fundj, auocatipcrSaluianum 
Interdi&um, encnt computan 

j di > tquianecifti rcflituun- 



tur a malc Sdci poiTeflbrei. cc- 
tcrum, §. improbe, ff. dcrci 
vcndic. Kot. Rom. in nouifs. 
dccif.294.par.i.numcro i.& 
Surd.d.decif.a 82. numcro 30. 
cum alijs ibi ctar. mfi foitaflc 
confiftcrcnt iu ftcrcorationi- 
bus, & plant tionibus, qua? 
cum fiant ad vbcriurcm rru- 
ftuurn colk-cuonem , eiTcnt 
vtique computanditiu&usex 
iplis rccuiiccu cu ncc ii ' 




mclioramcnta reftitua 
noth.dcrecuperand. poiTrc- 
mcd. 15. numcro 513. Rot. 
Rom, in nou1ls.deal.35j8. p. 1 . 
numcro vltimo , qu* cnim 
fiunt proptcr manutcntioncm 
fundi, nonvcniuntinaftima- 
tioncl. agri,ff.dc vmfruc. L pc~ 
nult.ff.deimpcn.in rcb. dot. 
fac.& Rot.Rom. in nouils. dc- 
af.rf07.num. vitimo,par.i. 
dcquibus omnibusvi , 
dcndus cft 



con- 
fil.41x.lib. 

4- 
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ARG VMENTVM. 



Frti&us pcrcreditorem rerccpti 
cx mcliorationibusbonorum 
cmphitcuticoru in iudicio Sal- 
uiam interdi&i computantur 
in fortcm , & veniunr ingcne- 
rali obligationc bonorum. 



S VCM M A R I V CM. 



1 Mcl/oramenta fatla in re emphi 

teuttca per dtbit$remfjentut 
ingeneralt obligatione bono- 
rum. 

2 Mclioramcnt.% fteJa in re emphi 

temica, nondeuoluunturfed 
tranfeunt ad quofcunejue ha> 
redesetiam cxtrancos. 

S Nec minus c$mpenfantur eum 
frutlibus. 

4. Ntjicuipa emphitcui* res fiif 
fet deuoluta , /juta tunc , & 
melioramenta deuoluuntur. 

5 Mttioramtnta fafta in re emphi 

teutica^dtcantur /pftus tm- 
phitcutJt. 

6 l/ts in rc dtcitur habere^ non fa ■ 

lum qut h ibet ture propri&^ 
fedet/am ^nt habttrtfptttt* 
alicutas mns. 



QVAEST. X. 

iSfrflNBt Ru&us, paritet 

w pcr crc< * itorc 

v \ t^3>^P perccpti in iu- 
HLJ fe^lM dicio Saluiani 
f^T^&^fl lterdicli cx bo 
nis, melioratisperdebitorem 
inrccmphitcutica, imputan- 
tur in fortcm , & minuuntcrc- 
ditum , cu & h x c obligari poi- 
fint,quicquidfitdcip(a rc cm- 
phiteutica,dcqualatediximus 
iuprahb.2.qua?ft.?. Vndeiure 
merito vcniunt fub gcncrali 
t hypotheca oumium bono- 
rum , vt alias ccnfuit Rot.cora- 
Uluftr.Scraphino incaofa Ro 
mana Cafalis Marfiliani , rcla- 
ta pcr cundem iiluftriffimum 
inquoda cius voto pcncs mc 
in vnaUluftn(T.Heredu q.Hic- 
ronymi S.G corgi j cum Venc- 
rabili Collegio Angelorfi ;na 
prarfuppofito , quod in inftru- 
mcntoconceilionis ipfius em- 
phitcufis, jphibita fit a licnatio, 
ctia lato fumpto vocabulo, t a- 
mcn mclioramcnta d:uerfoiu 
rc cesctur, & in his alio iurc vti 
mur,co quia fccundum comu* 
ncm diftinCtioncm, quado tcs 
dcuoltiiturobliucam fimtam, 
mclioramcta dcbcntur,no au- 
tcm dcuoluuntur, icdtranlcut 
t ad quofcunque hercdcsex- 
trancos , vt poit Oar. Bcro. 8c 

PincL 
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Pincl.determinauit Ror.Rom. C. dc fun. emphir. & Bcro. in 



tuiam Rcucrendiffimo D.de 
Grafs.in illaBononicn.de I>i- 
pinis Mcrcur ij 2 1. Maij 1 778. 
inimprcfs. diuerf.decif.398.p. 
1. & itcrum in cadcm cauia dc 
cif. 1 8 tf.par. 2 . quibus in locis, 
dixerum et Domini,quod ruc 
ncc mclioramcnra copcnfan- 
3 tur tcum fruc?tibus,iccundum 
tcrminos Linfundo, ff.de rei 
vcndic. quia cmphiteuca perce 
pit cos, taquam Dominus, ad 
differentiam bonae fidei pofscf 
forisqut confcquittit mciioia- 



cap.potuit, num.50. 5I.& 52, 
extralocati. 

Ncc pracdi&is obftat, fi for- 
talTcdiccrctur prohibitam etfc 
no folum ipfiufmetreialicna- 
tioncm incorporc; fedctiam 
iuriuni , & pertincntiaru qua- 
lia vidcntur t(Tc melioramen- 
ta 5 nam lnnc obicclo farisfacit 
Illuftnifimus Dom. Seraphi- 
nus in cius voto , dum refpon- 
dcndo,diluitcontrarium, nc- 
gando, ifhidefltius l/omini 
dircdij quinirmr 6 , duritur itis 



mcta folummodo cx quadam 5 emphiteutJp t quod ^pbat ma- 

nifcfte ( v t ipic inquit) co quia, 
ficiTetiusDomini dire&inon 
trantlret ad cmphitcutam ,vt 
diximus,& cxprcfsdhocdtcic 
in terminis CIar.indi<5t.qua:it. 
45.vcrl.Adde. 

b gu atitcm , fi nonj cffct tc- 
mcrarium aliquid addcrc,hbc- 
tcr rcfpondcndo diccrem,iup- 
pofiro criam, quod iliud ins el« 
fet Domini dirc&i, intelligcn- 
dumcfiCjlccundumiurisinttl- 
leflum , ncmpe rcfpc&u iuris 



a*quirate,quo cafu , fruCtus cd 
penfanrur, cum cisl.fumptus, 
ff. dc rci vcndic. & habctur in 
diclisdecifionibus. 

Quod proccdit , nifi culpa 
ipfius cmphitcntje rcs fuiilet 
dcuoluta, quia tuncmcliora- 
mcnta dcuoluercncur , t& cu 
hac diftin&ionc ahas mtellcxit 
Rotainlocisfupracitatis, mc- 
liorameta tranliread quofcun 
quc h*redcs,ctiam cxtrancos, 
dummodo abfitculpaClar.in 
S.emphiteufis quaeft. 45. Surd. 
dccif.317.nu. 1 6'A not. fcribb. 
in I. Senatus §.marcellus, ft.de 
lcg. i.abas orcufcripraculpa, 
funt tranfmiffibilia ad quofcun 
quc ac ctiam ccffibilia , licct ■ n 
eis dnstuncprzfcrretur,ratio- 
nedfreai Dcroinrj , fi vuitj.a. 



pra;lationis,qucd dommusha 
bct in ipfa rc,non autcm rcfpc 
vftu mris alterius , quandoqui- 
dcm ius habcre dicitur non fo- 
lum, qui habctius aliquod iure 
proprio; fcd etiam refpc&u al- 
tcnusiuris, tquodhabctin rc 
l.taltm,§.t1 quisita,vbi Bart.ff. 

dc 
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dchxrcdibus inftit. fed nihi- 
lominus tranfco cum allega- 
ta rcfponfione . Ec cxpra?di- 
&isconcludo,quod mcliora- 
mentafacta in rcemphiteuti 
caucniuntin gcncrali obllga 
tionc, & pcr Saluianum pof- 
funt auocari , & mcrito fru- 
#us in cis pcrccpti cxtcnuant 
fortcm , & minuunt credi- 
ciun, fccundum quod dixi- 
mus in quarftio. pra-ccdcnr. 
&cct. 

ARG VMENTVM. 

Rcs 5 pcrSaIuianum inrcrdi&um 
auocata,an poflitfub- 
haftari. 

SVMM^ARIVM. 

i Creditor potcHremptrSdluU 
num intcrdicJum au&catam 
diHrAhcrfdd publtcumtn- 
cdntum.Contrdrium, nu- 
mcro^. 

* Jstuodproccditmdximejubivi 
get Hylus in loco . Contrd 
num.r i.& 12. 

y CenHitutio CMdrchU lib. 5. 

CAp./.declArdtur>&numc- 
rof. 

4 Ndturd Salutam interdi&i cfi 
ca , vt creditor fttisfidt de 
frucJibus rei . 



> ■ * • 



j ConArMb.j.cdp. / /. Mttm.4i.de 
cUrdtttr . 

/ Creditor ^duocdtd repcriudi- 
cium SaI» Uni , potcH a/su- 
mcre petitorium t & poJi ca- 
nonizationem crcditi dgere 
*d difirdffienem ptgno- 
ris . 

7 Creditor y tjfuie/cgitunAmAc7io 
ncm , fibi in aUa prdiudt- 

CAt. 

S Stdtutum^uodriftusviffori 
condcmnetur in cxfenfis y 
qttomodoprocedati & nume 
roj. s 

p Confiit»tioqu*inducitform* y 
nondicitur fuperflua. 

1 Confuetudo, &fiyluscontrd 
ius 9 non potcft introdnci a 
Iudicibus dcputdtis dd ius 
reddcndum. 

QVAESTIO. XI. 

* • 

Etandem pet 

cicditorc iu- 
dicio Saluia. 
ni auocata , 
vidctur ipfi 
crcdkori pcr 
mhTum, vr poflit rcm auoca- 
tam ad publicam haftam 
t |diftraherc; , & liberarc , 
(altcm pr*cedcmeintimario 
nedcbitori , fcu poflcflbri ad 
eflectum, vtillam rcluanry 
G g atquc 
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atque rcdiroant,vt tenuit Co 
utr. Var.refol.lib.3.cap.i8. 
nuna.4.acccdcntc maxime rc 
gula,quod crcditor non tc- 
ncatur rcciperc particulare 
folutioncm, etfuntiuracla- 
ra,&inomnemcafum, vbi 
pars ftritTetintimata 9 & nihil 
quod rcleuara , incotrarium 
adduxiflct > rcs dc plarw pro- 
ccdcretpcrca,qu3? not.Dec. 
in I.vinum,tT. fi ccrr. pet. coi 
pcn.ucl vbi vigeict (fylusin 
loco,quod bona ca?ta,& auo 
catat pcr Saluianum intcrdi- 
C~lum ad publicum incantum 
fiibhaftentur, & vcndantur, 
dcquo per Bccc. confil.^c. 
numcro 9. cum fcq.& in pun 
&o St( f. Grat. dccif. March. 
2 08. num. 1 1 . cxcmplifican- 
do,vt lbi per cum num.*. vbi 
dicit, prardicla tanto magis 
locum habere, ftante a?gidia- 
j naConftitutionetlib.5.cap. 
7. qua cauetur, vt muTusin 
tcnnutam vigore fcntentia? 
poft ccrtumtcmpus,ibi ftatu 
tum, & determmatumpof- 
fitrcmvendere plusoffcrrcn 
ti, faclis leganus fubhaftatio- 
nibus, quae (ccundum cura » 
cum fit gcncrahs, dcbet quo- 
que gcncralitcr intelligi , vt 
aliqmdopcrctur vltraiusco- 
munc, cxcmploftatutidiClar 



fnterdtfo' 

tis,vt vidus vidori in cxpel* 
fiscondcmnetur , quia ncfie 
omnino fupcrfluum , debet 
intclligi, vtprocedatetiamfi 
viclus habucrit mftacauuim, 
LtigandiMathef.fing.8o.Ale 
xan.inl.i.col.pcn.fLdl.Falc. 
Couar. prat.quaft.capit.27, 
ruimtr ) 4. infi.rdyn. in ca- 
pit.i.dc refcript.yv Roi. a Val. 
conGUa. numero 1 3.8C 14. 
lib. 4. 

Contrarium mhilominiis 
venus cftc dc iurc arbitror, 
4 nain narurata&ionis Saluia- 
ni intcrdicti cxprcfsc rcpu- 
gnar , cjuod res auocaca poi- 
lit vcnch , li qttidem illa a&io 
datur crcditori incaufampi- 
gnoris,& hypothecae folum- 
modo dctinenda,vt dc rru&i- 
bus illius fatisfiatintcgre, & 
non alitcr, fic enim omnes 
prattsci cxponunt , dumior- 
maut ubtllum m huiufmodi 
remcdio, vt pcnes Aret. & 
laf.in $.ittmSeruianain fi.in 
ftit. dc a&. tk pcr Rot. Kow^. 
in nouif>. diucrf. decif. 356. 
fubnumcro 3.partc i.pec& 
Bartol.in 1. x.tf. dc Sala in- 
tcrd. &plemusdiximusolibi 
op;>ortune,& probat tcxt. in 
in§. adtpuc. dc inftit. de ia- 
tcrd. 

Non obftat authotitas Co- 

uar. 



Digitized by 



» 



U.M : 

nar.exaduerfo citati, quia, vt 
exponit Rot. Rom. eiusdtv 
drinaproccdit tantum in hy 

j pothecariataclionc, vcinde 
cif.43. iubnumcro3.par. i„ 
non autcm in Saluiano inccc 
diclo , Racio diucrfiracis cft in 
prompcu,quia in hvpochcca- 
riaru plcna difcuiito crcdui» 
& dc cius validicate difeuci- 
ttir , & iic debicum canoniaa- 
tur,vndc nil miium,fi credico 
ri datur raculcas rcm lubhalla 
di,qua? racio non vigcc in Sal 
uiano , fcd ca cciTac , quia di- 
icuflio crediti rcferuacur in 
pcticorio polt quam crediror 
aifcquutus cfl poflefiioncm 
bonorum, &ob idiuflcpo- 
tt i\ debitor,& p oflcflb r ie op 
poncrc, nc res diflrahacur, 
Gumpoifit, & r: Cte dicere, 
quod uon conflat dccrcdito, 
&pcr 1 am rationcm dacur 
facultas credicori , ucauocata 
rc in polfcflono iudicio, agat 

6 iniuuiciopccitorio, fquod 
prius tiierat iufpcnfum ad Qii 
iauorcm proiaciuoricxpcdi- 
tionepoiicflbrij, &indcdo- 
ceat dc validitatc crcditi, & 
obtcnca victoria diftrahat cuc 
pignus ad iui voluncatcm , vc 
dcb.tum omnino pcrfolua- 
tut, quxomniadiicuflafue- 
runt in Rota in dida dcc. 43. 



XI ft$ 

fub nurnero 4. & 5. par. |. 

Ec parum facit, quodcre- 
ditor non tcneatur rcciperc 
particuIarc"folutioncm, quia 
imputct fibi quarcclcgitbSc 

7 viam,tiHicnimobitataIiarc 
gula quod uia, quam quiseli- 
gic , debet fibi patcre 1. 1 . ubi 
Bart.Cdc iurt.laf.in I. in pro 
uinciaJt$.i.num.2.& 9. tf.dc 
nou.opcr.ntiuc. Abb.iuc.fi- 
gnifieantibus num. 50. ch i h- 
bcll. oblac. Bald.m 1. 1 . C. dc 
fcruit.&acqu.cum (tmilibui, 
quare intentando hoc rcmc- 
dium videturaccommodaife 
fuam voluncatcm , & faUori 
(uo renutiaffe I. fi quis in co* 
fcribcndis,C.de pac. - 1 

Nec Conliicuao Marchi c 
quicquam facic, quia ommii- 
fo, quodilla Conflitutiolo- 
quicur reipc<5tu dcbitoris , & 

8 crcdicoris t cancum , non r c- 
fpcclu Tertij polleflons, vc 
patcc in cap. pra?cedcnci ( ibi 
vocaco dcbicorc ii volueric, 
vt afliftac vcnditioni ) & cui 
fublcquens Conftit, itat con- 
tinuauuc, tum obdictionem 
( iccm) mpuncipio pofltam, 
quac repecic,&contmuacprs 
ccdenriaSurd.dccii.88.num. 
i^.tum quia Rubum hoc ma 
nitcfteindicat ibi ( iupcr cadc 
Confticutionc ) ad nor. per 

G g 2 om- 
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omncs fcribb. in Rubr. ff. Ci 
cert.pctat . & in Rubr. in i\ . dc 
a&.refpondetur,quod in his, 
<ju jc funt iuris communis cor 
rc&oria , non fit extcnfto de 
vnocafuadalium, vtnot.in 
authent.quas a&ioncs , C.de 
iacr.fancccclef. & fatis opera 
cur ilJa Conftitutio , cum no- 
bis tribuat forma proccden- 
di in (imili mat eria 9 quo cafu 
nondkitnr (uperflua, etiam 
quodquid minimum opcrc- 
£ turtBart.in 1.3.5.(1 rcm, ff.de 
leg. 3. Surd. decif. 3*. nume- 
ro 19. 

Opinio autcm illa de ftatii 
to , quod viftus viclori in cx- 
jo penfis candenetur ,t no cft 
cuta,cuiuscontrarium tenuie 
Alcx.in l.properandum,$ lin 
autem alterutra, C.delud. 
vbi dicit,hanc eflc iuftiorem> 
& cquiorcmopinioncm Bal. 
in I.tcrminrito, C.cicfruct. & 
lit.cxpcnf.Afin.in praxi Iud. 
5.32 an 3.!imic.prin.&Meno 
ch.caf. 1 77. cx quib. illa con- 
clufio iudicio meo redditur 
Jatis dubia , nec propterea 
abea Uuncndacft argumcn- 
tatio. 

Poftrcmd , ncc qaicquam 
facit pi.vcenfus ftylus ex ad» 
ncrio dcdu#us,& prorefpo- 
&>ncfumcit dcduccrc in ccr~ 

— 



ano JnterdiSo » • 

minis Rot. Rom. in vna Ra- 
uennatenfi de Lupatellis dc- 
cif.798.p.i. vbi fuicdi&uov 

1 1 quod huiufmock ftylus, tcfi 
fit contraius , nonpotuiun- 
duci a iudicibus , deputatis ad 
ius rcddendum , non obftan- 
te, quoddehoc ftylo fuhTer 
fubfcripta quardam Hdes ab 
Aduocatis , & Curialibus 
huiuiccJCiuitatis,& idcd non 
refragari > didtum iuijed-lo- 
re neceftarium,probare kgiti 

1 2 mam couluetud ntm f pcr 
to t,& tales 3 c t u 9, v t dcuen tac 
ad notitiam PopuIi,vel naaio 
tis parti$,ita,vt conftare poi- 
ilt de tacjto confenfu , per 
quem derogatum fit imi co- 
muni,ut ibi dcdu&um fuit,& 
in histcrminis intelligo, pro- 
ccdere decifionem Gratiani 
cxaduerfio al lcgatam,quac in> 
Ipecieloquitur deconiuetur 

dine,& alios Do&ores, 
iiquifortafsecoa 
trarium te- 
nucrc. 

... . 

_ 4 • 

.• . .... 

:. -V •.*• 1 
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Bona pcr credicor€iudicioSat- 
uiani auocata , & iodc pcr 
cum dc fa&o vendica , vcl a- 
lias ahcnata, poflunt auoca t i 
pcr dcbicorcm,fiuc rcum ca- 
uentum rcmcdiorccupcratv 
dar. 



SVMMARIV M. 

t Sa/uianum tnrerdicJum, quod 
, firtitnmfuit fuum effec7u 
• per joluttom^ vel ftmtlt mo- 
do^ caufat rtmedtumrecn- 
perandd. 

2 Succejforfingu/aris^habescan- 

ftm kcredttorc.qut rem tu- 
dtcto Sa/utatst auocauic^ te- 
netur iliam dtmittere^foiu- 
to prioridebitopcr colletlto- 
ntmfrnttuum. 

3 Spoltum tntratjfr hcibtt locum 

prabatts extremts. 

4 Primum extremum in fpolt* 
, probatur pcr /tbel/t oblatto- 

nem contra pojfejjorem , & 
per fenttntiam laram. 

5 Stcundum extremuprobatnr 

tx Ittis Ju Itentattont. j 

* Spvlium mn datur cfintrdtuy 



<fc X Jf • / / 0 

tfui reperitnr in poffefsiont 
duthore Prdtcre imeUige y 
vtihi. 

7 Dtcrctu Iudtcts continens fum 
mamv/tradebrtnm, dtct- 




QV AEST. XII. 



I vcro contin 
gat, crcdito- 
re bona per 
Saluianu idt 
tcrdictuauo- 
cata, diitraherc, alicnare, vcl 
hypothccarc , cotra foi main 
iuns prouifum cft poiTdlori 
dcopportuno remedio >(ta- 
tim , vc dcbitum cx fruftjbus 
fuit folu tum, vcl aliter Lausfa- 
&um, cjuotics cnim Saluia- 
num intcrdidum habuit ft i u 
ctfcctum caufat remedimn 
t recupcranda?,atqueii pof- 
fefTordc fa&o fuiflct fpolia- 
t u s n m foluto dcbito omni- 
noiura pignoris to llu m u r,Ie~ 
gc prinia,& fccundi, rT.ciuib. 
mod.pigu . vci hypoth. IqLU 
fecunda yC.Ci pig. pign . dat . 
fi£,& folucione illius, quod 
dcbctur ornnis obligatio pc- 
rtmicur i n ttitur . quibus mod. 
rc conuahic. obiig. cum v ul - 

ga. 
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reliquum , quod fuper- 
eit illico dcbtt rcftitui poflef- 
fori, c. cum contra. de pign. 
Neguf.de pign.y.par.memb. 
f.iubnu.3. 

Quapropterfi habcnscau 
fam a crcditorc , cui ( rcs pcr 
Saluianum auocata ) vcndita 
fuit , vcl obligata recolligit 
tot fru<5tus, qui fufficiant m fa 
tisfa&ione primi crcditoris, 
vtique obligatus erit eamrc 
2 dimitterc, texquonon po- 
teft plus iuris fucceflbr habc- 
rc j quam Author fuus , I.nc- 
mo plus , ff.de regul. iur. & 
cenfetur iftc fubrogatusloco 
primi.l.fi cum, $. qui iniuna- 
rum. ff fi quis caur. quo flr, vt 
fru&us pcrccpti , tam ab Au- 
chore, quam a fucctflbrcex- 
tenuabunt fortem , iuxt.cap. 
primo,& Iccundo^de pign.& 
beniNcgufk depigno.5.par. 
memb.5.numerotertio,taIis 
enim flngularifucccflbr dici- 
tnr poflidere rcm ad vtilita- 
u m pofleflb ris/icut & prout 
poflidebac Author fuus.l.Ti- 
tia, tf~ . d c U , 1 u t. & Ofafc.deciC 
iif.numero 11. cum reli* 
quis, & aduertunt Modernj 3 
dc Saluia no , parte tcrtia, ca- 
piculo duodecimo, numcro 
}.6. 7.8. & 9. na illa rcs fem- 
pcr ti ani it ark ct a cum dcc I a- 



ratiouc de qua in fma,hor 
eft, vt poflidcatur doncc cre- 
ditorfucnt fatisfadtus,&cum 
faclum iudicis dicatur fadtu 
partis, Icg. ob caufam , Cde 
euift. quemadmodum fi par- 
tcs pa&ar eflfcnt , ne ea res« 
creditore dctincrctur , nifi 

2uoufque cx frudibus ilhus 
uflct fatisfa&us 5 ita pari ra- 
tioncj quido pcr fencentiain 
fuitdeclaratum,quar quide m 
declaratio conftituitiusin re 
leg. eos , C.dc pi^no. & cum 
prohibitio flc rcalis co quod 
icfpicit bona, omnisalicna- 
cio,&domini translatio, de- 
bet irnpcdiri prastcr i Ham ffu 
&uum collcclionem in fatif- 
faaionem crediti. Bartol.in 
lcg.peto.§.frat rc, numcro fc- 
cundo, tf.dclegat.lccundo, 
Surd.dc if.2 54.numero 31. 
& fi alitcr diccrcmuscreoStor 
ex lua propriaeulpacommo 
dumconlequerctur, contra 
omniaiurai^v^ 

Quod autcm in facli fpc- 
cic iit locus remcdio rcmte- 
grandar patct,quia probatik 
cxtrcmis , fpoiium d citur 
t probatum , hoc eil anti- 
quior pofleflorio, & noua co 
uenti. Alcxan. confilio 103; 
Iibro feptimo,Abb.incap.ad 
(edem ,«umcro a8.de 1 1 itu. 

Ipo- 
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Lib. IIL 

fpoliat. Socin.in Icg.rcmquc 
nobis,ff. dcacouircn.po flrfl. 
numcro 1 6. AflW&.dccifion« 
377.& Amar.dccif. Marchtae 
4.o.nunv\ i .;.( Lim alijs, qux 

in propofito pofluot aiidu- 
ci.* 

De prjmocxtrcmo dubi- 
tari noncxpcdit, cumfuffi- 
cietrrcrilludconftarc dicatur 
cx hbellublariorvcpercredi 
torcm contra poflcflbrcm > 
^ t d u m intcntauk rndiau S s 1 - . 
uiani, qui contracum pro- 
bat,& contra habentcm cau- 
fam ab co I.cum ptaecum, dc 
libcr.ca. Abb. in cap. fin.nu- 
mero 15. dc confcff. &lat£ 
Gabr.codcmrit. dcconf.con 
cIuf.pr!*ma,numcroduodcci- 
mo , prartcr quod, cum ad fit 
fcntcntia, contra Rcum lata, 
& pofleflbrio capta in cius 
executione, tollit d fficulra- 
tcm , vt fuit deduCtum in illa 
Romana fpolij Vcncris pri- 
maMartiji 602. inmanu- 
fcrip.coram Rcucr. P.Dom. 
Litta. 

Dcfecundoparitcrnoeft 
difccptanduro , quod ftatim 
iuftificatum diciturcx htisfu 
J ftentarioiiCjtaddecifio.Ca- 
putaq.3^9. partc fecunda» & 
ctiam dictum fuit in cadcm 
caufaRomanafpulij. 



JQtHjtiQ Xtl. 1J# 

, Ncc repugnat , quod fpo- 
hum non dctur contra cum, 
qui rcpcritur in poflcflione 
6 autho rc Pr actorc, f qualis eft 

i. crcditor, quicxiflitinpoflcf. 
fiotic in exccutioncfentcntif 
Iat.T in Sa|itiano interdifto > . 
I.iu < poflidct. ft. dc acquir. 
poilcfl.cum vulg. namillud 
cft vcrum a principio. fcd vbi 
iudicis fa&um incipit cflc in- 
iuftum , quod acccdit ftatitn 

. crcditorcfatisfaclocx fru&i- 
bus, tuncintrat fpoliumeo 

. modo,quo dicimus,illum rc- 
intcgrandum cfle , qui a iudi- 
ce,nccrite, necre#cproce- 
dente, fuitfpoliatus,cap.cx 
infinuationc, dc procurxap. 
conqua? renti. dc rcftitu.fpol. 
Abb.in capit. cum caufam,in 
4,not. de offic. dclcg. & Rot. 
Rom. in nouiff. diucrf. dccift 
x 1 6 5 .par.3. & alias (irmauit 
Rot.tn vnaTiburtin. domus 
i7.Maij 1 5 9 $. corarn Illu- 
ftr flimo Mantica,&alibi fae- 
pc. Ratiocft,quiafcntcntia 
iudicis lata in Saluiano mteir- 
diclojhubctin vcntrclimita- 
tam caufim„hoc eftV t crcdi- 
tor detincat rcm in 
pjgnoris, doncc crit (atisfa- 
6us,igirur limitatum dcbct 
paicrccffcdtim. vulg.l.ina- 
gris, i£ dc acquir. rcrum do- 

minio, 
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minio, & pcr confequens ea- 
ccnus durat cius cflfectus^ua 
tenus illi caufae rcperkur fa- 
tisfaaum,& non vltra,ita di- 

cimus,quoddccretumintcr- / Creditor tenetur fingulo ann$ 

— c : • *• exhibere notuUm fru&uu 

recolleclorum , infiante de~ 
bitore , veleo t cui res abUts 
fuit. 



pofitum parrim ex vcra , & 
partim cxfalfa caufa,into- 
tum diciturfpoIiatiuutBar. 
in l.Fulcinius,§. praftor ait.ff. 

exquibusca.inpoflr.e3t.Alc- 2 Rationemquicunqucprteftre 



xand.in lcg. a Diuo Pio; S,in 
venditibne * numero quinto, 
vW lafo.numcro n.ff. dcre j 
iudic.& alias ccnfuit Rot.co- 



bus aliems , redderc tcnc- 
tur. »■ 
Aotcllatio datur aliauidatit- 

jm rr+* WW Ow wm twvvw* *■* ' f -wmwwvww-w 

ne. 



ram bon.mcm. Bubalodcatv * AfpelUtioetfinondeturinpof 

fcjforioydaturtamcabemtr 
gtntibusr 



no 1583.nu.ltd magisergo 
vbi caufa in totum cuancfcit, 
cVcctfat vt in tcrminte noftris 
ita rcfolutum extitiife firmat 
Tibcr. Saluft. in praxi Rom. 
in una Vmeg dc Brunis 4.DC 
cembris, 1 5 S^.coram Illu- 
(triffimo Dom. Blanchctto 
vt pcrcum hbro 1. cap.z.nu 
mcro 37. & fequuntur Mo- 
dcrnidc Salu. cap. 15». parte 
g.num.n. 

ARGVMENTVM. 

Quomodo fuccurrendu fit Rco 
conucnto, cui rcspcr Saluia- 
numinterdi&um fuitauoca- 
ta in liquidatione fruduum 
crcditore fatisfafto. 
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i.» 




Olcntquandocu- 
quenonnullidu- 
r c ceruicis.ac no 
tut$ confcicnti^ 
dcncgarc vcram notula fru- 
&uum , pcrccptorum in rc 
pcr Saluianum iudiciumauo 
cata,rcnitcntcs polTdiionem 
rci dtm.tterc,quamuis dcfru- 
&ibusiarecolle&is fintpluf- 
quam fatisfacti , & quia Sal- 
uianum interdic*um datur fo 
lummodo ad talcm cffectum 
vt crcditor ca rcm dctincat, 

doncc 
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. dohfe fticric cx fructibusil- 
iiQs fatisfa&us ad Bartol, in L 
pcima, C. dc Salu. intcrd. & 
Mcnoch. dcadipifc. f>otf.t6> 
mcd. 3. vbi plcnius quarcad 
tollcndas ambages, lites, & 
expcnfas daturfalubreconii 
Jmm in praxi, vt dcbkor,fiuc 
Rcus cotiocntus,cui rcs abla* 
ta fuit, fingulo anno vocct 
x t creduiorcm iniudicio, ad 
cxhibcndum notulam om- 
nktm fruclmtm rccollc&o- 
ttim ad cffc#um cos xftima- 
rc facicndi,fccundum com- 
muncm a i 1 1 manonc m f quas 
currit in foro prout fic adti- 
mandas cfle rcs,quarin gcnc- 
reiiiorccipiunt functioncm, 
d.xit Bartol. in lcg. fccunda > 
C.dcrcfcind.vcnd.ck AiHi«5r. 
dccif. 2 1 6.- y.x x it im ati o cric 
tjcicnda , dcduclif cxpenfis * 
vt pcr Rot.Koman.tn nouifl. 
dccif 1 8 ?.partc prima,nume 
ro fccundo,frui5tus cnina non 
dicuntur,nifi dcrra&isomnt- 
bus cxpcnfishdiuortio.l.fni- 
dtis , vbi BartoL & alij fcrib. 
tf.folur.matrimo.Ncc crit du 
bitandum , quin crcditor po- 
tcritcogiad exhibindumhu 
iuimodi notuIam,cum intcr- 
ftt trm dcbitori , quam ci, cui 
fttit ablata , cft cnim vcra dc 
uirc conclufio quod quilibcr, 
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qui prarcft aJicnis rcbus,& ne 
gotijs, tcncturrcddcrcratio* 
a ncm* flcg.fcainda, ff.dcnoi 
go.geft. alias ad intcrcflc po- 
tcAcondemnari,lcg.3.$.h*c 
a&io.fkco.Roe. Aucnion.de 
cif. 4$. numcro 17. Rot. la- 
nucn.dccif. 98 . in princip. & 
dccif.itfj.numcro 5.quinim- 
mo foruustcncrurconficcrc 
librum vt cxacl^ prflir om- 
nia metnori* rctincre , alias 
contra cum podct in lucm iti 
rari. Plot.dcin Jk.iuran. §. 4. 
numeroSj.ck bcncVcral.dc 
cif. 1 J7.par fecunda,in priu- 
ctp.vbi prarcipucloquituria 
vna liqutdationc fru&uum, 
& fub numcro 4.dicir in di&. 
hbro , t orc dcfcnbcndos om- 
ncs,& fingulos rcdditus,pro- 
ucntus,& fructus cx bonis ad 
miniftratisjvtibi pcrcum, Sc 
quod crcditor tcncatur exhi- 
bcrc t.iJcm notuJam , dicic a- 
pertc Rcbuff. in tra&a. dc Jit. 
& oblig.artic. 1 2 .glofl*. vnica, 
numcro 1 2. inficiari cnim n5 
potcit , quin talia bona , pcr 
crcditorcm auocata , fubia- 
cc mt tcfticucioni dcbito fa- 
tisfa&o,ca cnim creditor pof 
ftdct ad vtiJitatcmdcbiroris, 
fiue Rei conucnti , vr frudus 
conucrtat in excin&ionc for- 
tis,lcg, ptima,&fccunda, C. 

Hh dc 
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ARGVMENTVH..f 

Minor na tcilituatur a^ucrfuiv 

l;;n(uirjam.> Jaram in, pof-. 

uu mipcdtatur,. 

• - . • - - • •• • • i ■m. .. . < 

t i .* ...» • iv • .. •' • •••!, 

/ /<r ilituth i* tntcgrum d?tur 

mitjort aduerjus jcnitntii, , 

J Ri\tt/utio tnt/j?c%rumfjci//Hj , 
tts. 

j Rejtitu/isww/cgrttm nonda- 

remu/uu^bnrut^i^ 
bitriHm^ tbt numero Je^. 

/W«WWv i , 

. '• ..1 :: . i ' "Jc*: filf. ': • !f, 

. . • . '« • • 

\\u ... . > ■ i<< 
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m ^2ife? £fcdicjtura$ 
u UtfAyl ;v cidiiic B 

^kf^tii: nia',&dcqus. 

v ' magria. iuic 
controucrfiaintcr Azo.& Ba, 
garoti tic U'<\\u£cz cx v-na -\, 
& intcr Ban-.iiu.rn Bald.& 

j alios exaltcra,in quatadcra- 
prjcuaiuit opinio i_>agaroti f> 
ncmpe, minori dand;»m cflci 
rdtirutioncm in intcgru ad- 
ucrlus .ciitcntiam, jjtmnn 

i po_fc,_orio,t nam vt not. Bo 
njnt.decjf.79.num.8.&5>.ia-* 
ctl.u, conccditur reititutio,, 
quam appcllatio , quia ctfi 
proiVoearur appcliatio i pof- 
teflorio ordinano , n 6-tamcn 
prohibcturinmtcgrum ictli- 

tujtifl^ fubdit_quod argum€ . 
rum, procedit negatiuc , uon *, 
concc^wrcftitutio, igicur,, 
nec appcHatio, fcd non ccon i 
ucrso , non datur appellatio, , 
^•Tgpj.xicc rclikutio m intcr i 
^ rum >.Vn^eUcet lejt loqua- 
turjpcfiwbageneiaJia, non , 
tamcn ccnfe^uccxciudcrcrc 
ftkytionem inintegrum, ad 
noe.pcr Iaf.in 1. poitquam liti 

nv^itf.y^Pucpur.&pcc 
Hh 2 cun- 
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•cundem laf. in L funfa nti , 
iur.delib. 



Ncc obid remedium I. v- 
nic* C. (i de mom. pofT. cric 
fuperfluumy vt nonnulli cxt- 
ftimarur,qubs rcccnfct Con- 
rard.ad I.vnicam.hmit.8. nu- 
mcro rf.quibusipfead plcnfi 
fatisfacit lubuumcroy. &?. 
nam rcmcdia ifta a pari non> 
procedunt, eo qniaiacilioris 
2 cbnccmoniscftRcftitutfot^ 
appellatio, qiwr plurics con- 4 
cedirur 1.& il finc $. reftitutu* 
ff de minor. non ik apptlla- 
tio^qux fcmel, vcl bis pcrmit 
ritur , vt confiderat Mcnoch. 
rcmed.3.rctrncnda? pofF.nu- 
mero 8 5 5 . ex quibus , & ali js 
magis communttvr conclu- 
dunt Do&ores, reftitutione 
dandam eiTcminorimpoflef 
fcflbrio , vt late defcndit Me- 
noch. in divto remed. 5. rcti- 
ncn.poii.uum.8 5 i.cumleq» 
& Contard.ad d.l. vnicam li- 
m'it.8.numero lo.licetregu- 
vj lariter in poiTcflbriot fumma. 
rijftimoiltncgandacum aga- 
turde modico prciudicio,pro > 
quo non foletdjriimntegrCf 
reftirutio I.Icio, ff.dc rcfttt. it> 
integ. Capic.decif. 4. Iknint. 
dccil.79.num.8. Menoch. in 
remcd. rctin.poiT. remcd. vlt» 
num. 5 ^ConMrdan d, unaiu 



8. num. 2 2. & nouifs. A mat. 
decif. Marcb. dccif.77.nu. 14. 

1 $.& 1 6. 

Vt aute non diuertamusa 
renoftra, illudfummopcrc 4 
cft animaddcrtcndum > quod 
reftitutio in integrum, etil 
deturminorr, fecundum opi- 
nionem communcm fopra 
relaram , idtamen dcbct irc- 
telligi , fi ei tcfultarct m axi- 
mum damrtum (iuc cnorniif 
fimum t alias circumfcripto 
cnormiilimo damno , refti- 
tutio cftet deneganda; itain 
fpecie Salurani rutcrdieti in- 
telligit Rot. Rom. in nouHs. 
diuerfdecif.34.mimcro 2. & 
in iftis terminis intelligo, pro 
cedere di&am opinioncm 
communem, & ita intclli- 
git Achil.de GralT.decif. 5. dc 
relt. in integ. vbi dicit, dari re 
ftitutionem minori , ctiam 
in pofTcflbrio, quicquid aUV 
tcr fcntiat Socin. conf. 2C»c». 
numer.2 tf.vol.i. cjtiandoex 
aliquibns 0 gms potcft confta 
re,quodint« ratur enormuH- 
mum damnum ipfi rrtinoriV 
licct Conrard. in d. hmit. 8. 
ahtereamintelligat; nempe, 
vt procedat, fi pctaturrcfti- 
tutiopoft quadriennium ,vt 
ibipereum, numcroi^. & 

2 7 ,quod quidem non Icgituf 

ui 
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in ipfa dccif. ncc Rot.Ro. vbi 
fupra citatacam ficintelligit 
in dicladccif.34. 

Et quamuis rcmittatur ar- 
bitrio iudicis , qualedicatur 

5 cnormiifimumdamnumtvt 
pcr Mciioch.dc arbit,iud.caf. 
74-& 75.1ib.2. &Rot. Rom. 
in nouils. dccif. 74. par. 1. 3c 
pcr Contard.vbi fupra cita- 
tum ,nu.2$. tamcn iftudar- 
bitnu dcbet rcgulari hoc pa- 

6 &o , vt prius prober, fc t mi- 
norcm etfe , & quod , (i cius 
caufam dcfcnduTct , foucrct 
iuftam caufam,& in huiufmo 
di cafu poflct tunc proba- 
redcbonoiurc in fuap ffcf- 
fioncexprtirtcndo caufasfin 
gulariter , per quas lefus ruir, 
ialtcm d >ccndo fummane dc 
Ixfionc aducrfus di ctamfenr 
ccntiam , tta (cnferunt com- 
mumtcr mterpretes vt pcr 
Contardun d.hmit. num. 3 6. 
37.4». 4 3.& 44. poft Beninc 
dec»1.85.nectenetcofcqucn- 
tia lata eit fcntentia contra 
tninorcm>rrg > elt la?iu«»,quia 
fententia poteft eile tuita, 
prout talis dc iurepraHumi- 
tur, igirur teueturdoccrcdc 
bono uirc (110 . Barto. m 1. 
nam,^: poftV a,$,ii tlM»ior , £ 
dc mmo. vbt bonus rexc.& 
cumfequiiur Rouinuouus, 



Qutfl.XtUL ti) 

dc rcftit. in integr. dccif. 1 . & 
5. & hanc comunem fcntcn- 
tiam didt Iaf.in d.$.rninor,& 
confcrunr ea,qux dicunt Do 
mini dc Rota in vna Rcati- 
na Caftri in nouifs. diuerf.de 
cilionc 34^. maximefubmi- 
mcro o&auo,quo loci fub- 
d un r,nu mcro nono , rcftitu- 
tioncm dari , ctiam Ecclefiac 
in fpoIio,& ad harc vidcri pof 
funt , quac fcribit Ofafcdcci- 
fionc 158. quibus probatis 
erit,vt opinor locus rcftitu- 
tioni in integru,& non ahtcr. 

Anautem rcftitutioinin- 
tegrum impediat cxecutio- 
7 nem (ententia? fdicatis qudd 
reftitutio in uucgrum licct re 
tard . t regularitcr fententia , 
vt pcr Rot.in Ioco fupraci- 
tato dccif. 346. (ub num.vlr. 
uihilominus recurrcdum cft 
ad tcripra p* r Be mnt.d.decif. 
85.numero 11.& pcr Ror. 
Ri . >m.d.decif. 346. numi. & 
pcr Cont.in dicia Iimir . 8.nu 
mero 50.& pcrMenoch.de 
adipifc. p< >flci. rcmcd. 4. nu. 
?o8. cum fcq. & per Thefau. 
decifio. 18 1.& per Rot. Aue- 
nion.do.if 2.& per Affli&. 
dccif.35^.^ nouimW rccur 
rendum cft ad tra^.ccleber- 
rimu BxceIIenci(!imi,ac Flo- 
scuuuinji Dom . Mouue l )d- 
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»{« tc prout 
»1/ rr n c Domini tradatunf 
hunc mchoauf, ita ad ciuf- 
dtaihwnorem, & glorinm, 



ciiiufqi 

tientis, cenfurar, atquciudf- 
cio, qua dccct, humilitate, 



fubmictcns . 
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